INDEX TO VOL. XXVI. New Series, VoL. 6. 


ACCIDENT. 


1, ConstTRUCTION oF PoLicy. 

The indemnity stipulated for in an accident policy was divided into two 
categories. The first provided for full indemnity in cases of death or 
injury leaving a visible, external mark. ‘The second provided for the 
payment of one-tenth where the injury left no external mark, and was 
found sufficient to cause death, or if such injury or death was caused by 
rupture, or poison, or strain, or explosives, or if such injury or death be 
caused by the intentional act of another. 

Held, That the second category referred to such intentional acts of another 
as left no visible, external mark, and where the insured died from injuries 
at thé hand of another, leaving a visible, external mark, the whole amount 
was payable. Stephens vs. Railway Officials’ §° Employers’ Ace. Ass’n, 540. 


2. DEatH FRom DISEASE. 

An accident policy provided that it should not cover injuries or death re- 
sulting from, or caused directly or indirectly, wholly or in part, from 
certain diseases nor while efiected by them. 

Held, That the word ‘‘effected” could not be construed as intended for 
‘‘ affected,” though that might be what was meant by the insurer. 

Held, That there could be no recovery if death would not have resulted except 
for one of the diseases enumerated; and an instruction that the finding 
should be for the plaintiff if the accident was sufficient to have caused 
death in case of a diseased heart, though not sufficient to cause death if 
the heart was sound, was erroneous. Commercial Travelers’ Mut. Ace. 
Ass’n of America vs. Fulton et al, 565. 


3. DeatH From Disease. 

An accident policy excepted from liability death resulting wholly or partly, 
directly or indirectly, from disease or bodily infirmity, or voluntary over- 
exertion. The insured fell over and shortly after died, after running 
rapidly up a hillside in connection with his work. According to the un- 
contradicted testimony of two physicians, death was due to apoplexy, to 
which the insured was predisposed by a bodily infirmity. 

Held, That as a matter of law a verdict should have been directed in favor of 
the company. Travelers Ins. Co. vs. Selden, 704. 


4. DeatH From Porson. 


Death due to shock from taking, by mistake, a burning liquid, aqua ammonia, 
is death from poison within the policy. 


Where the policy insured against injuries from external, violent, and acci- 
dental means, but excepted death caused by poison, it did not cover death 
‘from poison accidentally taken. arly vs. Standard Life § Acc. Ins. Co., 
820. 
5. DrowNInc—CavsE or DEATH. 

The body of the insured, under an accident policy, was found floating in the 
water near where he had been bathing shortly before. The company was 
at once notified and the body was buried five days later. Ten days after 
the burial the company demanded to examine the body. The policy in- 
sured against death by external, violent, and accidental means, provided 
for immediate notice of any accident, and for proof of death within six 
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months; also, that it should be permitted to examine the body as a con- 
dition precedent. 


Held, That the cause of death was for the jury. 


Held, That in the absence of any reason for the delay, it was too late after 
‘the burial and unreasonable to demand the right to an examination, and 
its refusal would not defeat the policy. Wehle et al. vs. United States Mut. 
Acc, Ass'n, 817. 
6. EvipENCE oF Cause or DEATH. 

The action was brought upon a policy of accident insurance. Plaintiff, under 
the circumstances of the case, gave notice of death sufficiently in time. 
The policy did not require, as a condition precedent to recovery by the bene- 
ficiary, proof positive and direct of the cause of death, as is required in 

some casualty and surety companies. 


There was enough to prove that death was the result of accident, rather than 

natural causes or design. Konrad vs. Union Casualty § Surety Co., 536. 
7. EVIDENCE OF SUICIDE, 

Where, in an action on an accident-insurance policy to recover for the death 
of the assured, there is but little evidence to justify a jury in deciding 
which one of a half dozen or more possible theories as to the cause of death 
is the correct one, but what evidence there is supports the theory of sui- 
cide rather than accidental death, a verdict for plaintiff must be set aside. 
Merrett vs. Preferred Masonic Mut. Acc. Ass’n of America, 126. 


8. INHALING Gas. 


The insured was asphyxiated by illuminating gas which escaped into his 
sleeping room. 


Held, That this was not within a policy provision that it did not cover injuries 
fatal or otherwise, from the taking of poison or from anything accident- 
ally or otherwise inhaled or taken. 


The company was incorporated in New York, and issued its policy in that 
state to a resident of Illinois, subsequent to a decision of the highest court 
of New York that the policy in such case was not exempt. 


Held, That the effect of a similar decision in Illinois was not to place a con- 
struction on the contract not contemplated by the parties. Fidelity & 
Casualty Co., of New York, vs. Waterman, 63. 


9. INTENTIONAL KILLING. 


The policy provided that it did not cover intentional injuries inflicted by the 
insured or any other person. The insured was shot at night while work- 
ing in a coal shed, with a light near him, by some person from behind, 
and so near that the powder burned his clothes. 


Held, That this was sufficient proof that the insured was intentionally mur- 
dered, and the policy was not liable. 


Held, That a preponderance of evidence in favor of murder instead of accident 
was all that was necessary to release the policy from liability. Butero 
vs. Travelers Acc. Ins. Co., 805. 


10. Retroactive By-Law. 


M. wasa member of the defendant association, and received an injury in June, 
1893, which resulted in the loss of the sight of his right eye. One of the 
objects of the association is to transact the business of life and accident 
insurance. M. brought suit to recover on two of its policies, basing his 
action on a by-law which provides that ‘‘any member, while engaged in 
any lawful vocation, receiving any bodily injuries which will alone cause 
* * * the total and permanent loss of one or both eyes, he shall receive 
the whole amount of his policy.” This by-law was adopted on May 26, 
1894, after M. received his injury. Held, That the by-law is not by its 
terms retroactive, and, considered by itself, does not include a case where 
the injury which caused the loss of eyesight occurred prior to its passage; 
there being no reference in the pleadings to any other by-law which would 
authorize the inference that the one in question was to apply to such a 
case. Held, further, that the finding of the court that another by-law was 
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in existence, when there was no reference to it in the pleadings, was a 
finding of fact outside of any issue, and that such finding cannot be con- 
sidered, although, if the by-law had been properly pleaded, it would have 
an important bearing in the determination of the case. Maynard vs. Loco. 
motive Engineers’ Mut. Life § Acc. Ins. Ass’n, 579, 580. 


11. Riptnc on PuatForM ofr Car aS VOLUNTARY ExposuRE TO DANGER. 


The assured was riding on the platform of a car moving about twenty-five 
miles per hour. Partof the time he had his hands in his pockets, and 
part of the time he was stunding on the steps of the platform holding 
on to the railings. While so standing, he fell or jumped from the train 
and was killed. The chief contention of the company was that he volun- 
tarily exposed himself to unnecessary danger and that his death resulted 
therefrom. The pleas of suicide and intoxication and breach of the rail- 
road company’s rules, which forbade passengers to ride on platforms, were 
also set up. The suicide and intoxication were held not to be proven, and 
the rules of the railroad company forbidding passengers on the platforms 
was found to be one that the railroad company did not itself enforce, and 
so was not binding on passengers. 


Under a rule that all language in insurance policies limiting the liability 
of the company should be construed favorably for the insured and that all 
doubts or ambiguities should be resolved against the insurer, it was held 
that mere negligence, inattention or thoughtlessness is not a voluntary 
exposure to danger within the meaning of the policy, but there is re- 
quired a degree ot appreciation of the danger at the time to make it vol- 
untary. A bodily injury, therefore, not intentionally inflicted on the 
assured but which may have been due wholly to negligence and thought- 
lessness was covered by the contract. 


The words, ‘‘ voluntary exposure to unnecessary danger” are to be held as 
importing an exposure by the assured to unnecessary danger with the in- 
tention or design to risk the consequence of such exposure—conscious- 
ness of the danger and intention to risk the consequences of exposing 
one’s self to it. 


Repeating, the court said further, that there could be no voluntary exposure 
to unnecessary danger, within the meaning of the contract, unless the 
assured was conscious of the danger and intended,—that is, purposely 
determined, to risk it. 


The voluntary riding upon the platform of a rapidly-moving railroad car, al- 
though there may be no necessity therefor, is not in itself, and as a mat- 
ter of law, exposure to unnecessary danger within the meaning of the 
contract, but presents a question of fact for the jury. 

If an accident insurance company wishes to make it a condition of its liability 
that the assured shall not be guilty of negligence contributing to his 
injury or death, it should take care that the contract with the assured 
expressly so provides. Travelers Ins. Co., of Hartford, Plaintiff in Error, vs. 
W. M. Randolph, Executor of A. G. Mitchell, Defendant in Error, 273. 


12. Sunpay VioLaTiIonN—WuatT 1s OccuUPATION. 


The plaintiff was thrown from a bicycle while riding on Sunday, and injured. 
He rode about six miles, to attend the funeral of his friend, and was in- 
jured when returning by another road, four miles longer than the direct 
road to hishome. Held, That the act was not prohibited by Rev. St., c. 
124, § 20, relating to the Lord’s day, and did not avoid a clause of an ac- 
cident policy which prevents recovery for an injury received ‘ while or in 
consequence of violating any law.” 


As the plaintiff, after attending the funeral, returned home by a circuitous 
route, which increased the distance by several miles, held, that this was 
done as a recreation, and for health or pleasure, and brings the claim for 
compensation within the marginal clanse of the policy which provides 
that, ‘‘if the insured be fatally or otherwise injured while engaged for 
pleasure or recreation in amateur bicycling (not racing or coasting), 
yachting, fishing, or gunning, indemnity will be paid at fifth-class rates, 

as given in the company’s latest manual.” 
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The same policy contained a clause ‘ that, for any injury received while 
doing any act or thing pertaining to any occupation or exposure claimed 
by the company as more hazardous,” the insured should be entitled to re- 
ceive only such amount as the company pays for such increased hazard. 
Held, That this clause relates to an occupation, employment, or business 
—a vocation, and not an avocation—occasional, exceptional, and outside 
of his usual and regular vocation. Laton vs. Atlas Acc. Ins. Co., 577, 578. 


13. VotunTary Exposure To DANGER. 

In an action on an accident policy, it appeared that assured undertook in the 
daytime to cross railroad tracks at a station at a place where they were 
commonly crossed by people with the permission of the company, and 
that he was strack and killed by detached freight cars which had been 
“kicked” along the track, the sight of which was cut off by an umbrella 
he was carrying to protect himself from rain. Held, That the assured’s 
acts were not necessarily a violation of conditions in the policy providing 
that no claim under it should be valid in case of death resulting from 
‘“‘any voluntary exposure to unnecessary danger, hazard, or perilous 
adventure,” and requiring the assured ‘to use all due diligence for 
personal safety and protection ;” and the question of such violation was 
for the jury. Keene vs. New England Mut. Ace. Ass’n, 401. 


14, Watver or Limitation—Tortat Disasiciry. 

The attorneys of a claimant, under an accident policy, notified the company 
of an accident, and received @ reply denying liability, but stating that 
an adjuster would call in a few days and discuss the matter and endeavor 
to show that there had been a breach of warranty, and requesting that 
the matter rest until he should call. No adjuster called and suit was not 
brought until about a year and a half, whereas the policy stipulated that 
unless brought within a year all claims should be forfeited. 


Held, That the limitation was waived and the suit was in time. 


Where the insured was in the real-estate business, evidence that, through a 
dislocation of the arm, though he was able to go to his office every day 
for a short time, he was unable to do any business but had to get it done 
by another during ten weeks, was evidence of injuries which wholly dis- 
abled him “ from prosecuting any and every kind of business pertaining 
to his occupation.” Turner vs. Fidelity § Casualty Co., 657. 


See FLoop; Premium 4. 
ACCIDENT ASSOCIATION. See Surety 1. 


ACTION. See AssiGNEE; Linen; Morrcace3; Morrcacee 1; Premium 1; 
SUBROGATION, 


ADJACENT BUILDING. 


KNOWLEDGE OF CoMPANY, 

A ear barn had been built within nine feet of the insured building and the owner 
notified the agent and asked him what the additional premium would be. 
The agent named three different sums, and tinally wrote to the company 
about it and nothing further was done up to the time of the fire. Held, 
That notwithstanding the policy provisions the company had knowledge 
of the increased risk and allowed the policy to remain uncancelled, 
thereby estopping itself from claiming a forfeiture on account of the 
barn, although consent for its erection was not given in writing. 
Schmurr vs. State Ins. Co., 373. 


ADJUSTER. See Lrex Loct 4; Proors or Loss 10; Tirxe 7, 15. 


ADJUSTMENT. See Proors or Loss 1. 
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AGENT. 

1. AuTHoRITY To CoNnTRACT. 

A mere agreement of a soliciting agent to procure to be issued a policy of in- 
surance does not create a present liability against the insurance company, 
his principal. 

Proof that an insurance agent has solicited and forwarded risks and collected 
premiums is not such evidence as will justify an inference, against posi- 
tive, uncontradicted evidence, that the powers of such agent were in ex- 
cess of those above indicated. Farmers & Merchants’ Ins. Co. vs. Graham, 
711. 

2. Cannot InsurE His Own Property. 

The local agent stated to a general agent that he desired to write a policy on 
his household goods and a barn that he was building, and was told to 
write it in the usual way; and after the barn was completed, the policy 
was written. 

Held, That where the company was not notified of the risk there was no valid 
contract. An agent cannot insure his own property without notice to the 
company. Zimmermann vs. Dwelling- House Ins. Co., of Boston, 77. 


3. Contract WITH PARTNER FOR COMMISSIONS. 

A general agency firm contracted with a new partner to give him half the re- 
newal commissions on new business secured thereafter so long as he re- 
mained with the agency. 

Held, That the right to such commissions terminated upon the dissolution of 
the partnership by the partner’s retirement. 

Held, That a custom of the business could not be invoked to change the 
contract. Houghton vs. Bradley et al., 1004. 


4, Liapinity ror Money Due to Non-Compriyinac ComMPany. 

The statute of Oregon of 1874, requiring a deposit by foreign companies of 
United States bonds, and to appoint a resident agent to accept service, was 
repealed by the laws of 1887, p. 118, providing that companies might do 
business on certain conditions. 

When compliance had been made with the latter statute, failure to maintain 
a general office in the state in charge of a general agent, as required in 
laws of 1889, p. 64, does not render void a contract made with an agent to 
faithfully pay over premiums collected, nor a suit for foreclosure of a 
mortgage given as security for such payment. Continental Ins. Co. vs. 
Riggen, 590. 

See AppiicaTiIon 2; Broker; CANCELLATION 1, 2; Contract 4; INcUMBRANCE 5 ; 
Lex Loct 3; Limrration; Mortcace 1, 2,3; Muruan Company 2; OTHER 
InsuRANCE 1, 4,5; Poticy 2; Premium 5,6; Premium Note 1, 3; Proors 
oF Loss 1, 2, 11 ; Rerormation 1; Removau 1, 2; RENEWAL 1 ; REPRESENTA- 
TION 1; REPRESENTATIONS 1,3; Risk 1,6; Service; Surety 1,2; Tite 5, 

6, 8, 9, 15; TrusTEEs. 


ALCOHOLISM. See Proors or DrEatu. 





APPLICATION. 


1. EXAMINATION FOR OTHER INSURANCE. 


An examination was begun by the medical examiner of another company a 
year prior to the application to defendant company, but was abruptly 
terminated by said examiner, who, on putting his ear to the applicant’s 
breast. found his pulse running at over one hundred beats per minute, 
and told him it was useless to proceed further as the rapid pulse would 
reject him. This examination was not written down and no written ap- 
plication for insurance was made at that time. 


In his application for the policy sued on, the question was asked “if any 
proposition or negotiation or examination for life insurance has been 
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made in this or any other company or association on which a policy has 
not been issued, state when and in what company ;” to which the appli- 
cant answered ‘‘None other.” Held, That the answer made by N. was 
warranted to be true and was in point of fact untrue in that the informa- 
tion of the prior examination was withheld, which might have influenced 
the company to decline the risk. The question referred to any and any 
sort of examination by any other company. A warranty was broken and 
the policy was void. Mutual Life Ins. Co. vs. Nichols, 443. 


2. Fats—E ANSWER AS TO HEALTH—AUTHORITY OF AGENT. 


The application was clear and stringent in regard to the materiality of the 
answers given by applicant to the questions therein, and warranted all to 
be true by whomsoever written. Applicant did not disclose the true con- 
dition, but signed leaving the solicitor to fill in as he pleased, and false 
answers were made stating that applicant was in good health, free from 
any and all diseases, and had never been afflicted with any sickness, when 
in fact he was subject to epilepsy, fits, habitual constipation, drunken- 
ness, and had softening of the brain, and other disorders. The evidence 
of the solicitor himself showed that if the real facts had been disclosed the 
company would have declined the risk. Pretty much all the essential 
statements in the application were untrue. Held, That applicant was 
bound to read the application and the answers. His attestation of the 
application by his signature was arepresentation to the company that the 
answers were true, for which he was responsible. As the issue stipulated 
that his statements, which were the foundation of the application, were 
true, by whomsoever the statements were written, and as a contract of 
insurance was consummated on that basis, the court cannot disregard the 
express agreement between the parties and hold the company liable if the 
statements of the assured touching matters material to the risk are found 
to be untrue. 


The assured by examining his policy and the copy of application thereto an- 
nexed would have discovered that a frand had been perpetrated not only 
upon himself but upon the company, and it would have been his duty to 
make the fact known tothe company. He could not hold the policy with- 
out approving the actions of the agent, and thus becoming a participant 
in the fraud committed. The retention of the policy was an approval of 
the application and of its statement. 


When the policy of insurance, as in this case, contains an express limitation 
upon the power of the agent, such agent has no legal right to contract as 
agent of the company with the insured soas to change the conditions of 
the policy or to dispense with the performance of any essential requisite 
contained thereix, either by parol or writing, and the holder of the policy 
is estopped by accepting the policy from setting up or relying upon 
powers in the agent in opposition to limitations and restrictions in the 
policy. Elizabeth Maier, Plaintiff in Error, vs. Fidelity Mutual Life Ass’n, 
of Phila., Defendant in Error, 292. 


3. FatsE ANSWER TO. 


An application for life insurance, which was agreed to be a part of the con- 
tract, warranted the answers of the assured to questions asked therein to 
be ‘full, true, and complete, ” and the policy was conditioned to be void 
if they were not so. One of the questions demanded the name and ad- 
dress of each physician who had attended the assured within a given 
period; and the answer gave the name and address of a single physi- 
cian. As a matter of fact three physicians had attended the assured 
within the period named. 


Held, That the answer was untrue and, being a breach of the warranty, 


vitiated the policy and destroyed the right to recover thereunder. Brady 
vs. United Life Ins. Ass’n, 138. 


4. Fatse ANSWER TO. 


The application and policy contained the usual strict provisions in regard to 
warranty. One of the questions propounded by the medical examiner to 
the applicant was, ‘‘ When and by what physician were you last attended, 
and for what complaint?” To which applicant replied, ‘‘Never called 
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a doctor in his life.” It appeared in the evidence that about three weeks 
before the application was made the insured had been attended by a 
regular physician upon six successive days. 

Held, That the answers were warranties, and must be literally true, and that 
the fact of medical attendance and its concealment was a breach of 
warranty, and voided the policy. Provident Sav. Life Assur. Soe. vs. 
Reutlinger, 141. 

5. MISREPRESENTATION OF F'amMILy History. 

An application for a life insurance provided that the policy should be void if 
the statuments in the application were untrue, and declared that the 
applicant knew that untrue answers or suppressions of facts as to her 
health would vitiate the policy. 

Held, That where both the mother and sister of an applicant, who afterwards 
died of consumption, had died of that disease, the applicant’s failure to 
mention the sister’s death avoided the policy, though the doctor who 
examined her had previously rejected her, during her mother’s life, as 
being liable to contagion from the latter. Jerrett et al. vs. John Hancock 
Mut. Life Ins. Co., 529. 


6. MISSTATEMENTS AS TO HEALTH. 

The policy provided that the statements in the application as to health should 
be warranties, and if untrue the policy should be forfeited, and that it 
should not take effect unless the health was in accordance with the health 
certificate attached. 

Held, That the papers referred to were part of the contract and the court could 
not consider the question of materiality in case their statements were not 
in accord with the facts. 

The health certificate also provided that it was a warranty, and if the state- 
ments therein and in the original application were untrue the policy 
should be forfeited. 

Held, That a statement that the insured had never made application to an- 
other company and been rejected, whereas he had made such application 
and without his knowledge had been rejected, avoided the policy. Kelly 
vs. Life Ins. Clearing Co., 892. 

7. Nor a Contract. 

Restrictions in an application for accident insurance, providing that the com- 
pany should not be liable until after the receipt and acceptance of the 
application, and that it was not responsible for money paid to any one 
but its treasurer, held to be good. The mere signing of an application 
and payment of money to an agent does not constitute a contract of 
insurance. 

The express stipulation, which the applicant has filled up and signed, overrides 
conversations with the agent and other parties. Allen vs. Massachusetts 

Mut. Acc. Ass’n., 316. 


8. RESPONSIBILITY OF MEDICAL EXAMINER. : 
The application stipulated that the answers were warranted to be true and 
that the medical examiner should be held to be the agent of the applicant. 


Held, That the applicant was not bound to know and state all his ailments 
when asked so to do, The utmost good faith was all that was required. 


Held, That, if the work of the examiner was accepted and ratified by the com- 
pany, he acted as its agent notwithstanding the stipulation. 


Held, That the mere omission to state a disease which did not cause death 
was immaterial. Endowment Rank, Knights of Pythias vs. Cogbill, 920. 


9. UsE or INTOXICANTS. 
R., in his application, answered the question in regard to the use of ardent 
spirits by saying ‘‘ glass of beer once in a day or two,” when in fact he 
was an habitual drinker and got intoxicated now and then. Held, that 
such answer as a matter of law avoided the policy. 

































































1032 Digest Index, 1897. 


The jury was out nearly six hours unable to agree, and the trial judge sent for 
them and directed them to find for the defendant. Held, that the judge 
was right; that he did not lose his control over the jury because they 
had retired to a side room to deliberate. ainger vs. Boston Mut. Life 
Ass’n, 188. 
10. WHEN ATTACHED To Poticy—ANSWER IN. 


An accident-insurance policy provided that, ‘‘in consideration of the war- 
ranties and agreements contained in the application indorsed hereon,” 
the company accepted him as a member, ‘‘ subject to all the conditions in- 
dorsed hereon.” One of the conditions indorsed on the policy was that 
‘‘the application for membership is made a part of this contract, and 
printed thereon.” Held, That attaching a copy of the application to the 
back of the policy with mucilage or some similar substance, and deliver- 
ing the same to the insured, constituted an ‘:indorsement ” of the appli- 
cation upon the policy, within the meaning of the contract. 

The answer to a question required to be answered categorically was indis- 
tinctly written in the original application, appearing to consist of the 
letter ‘‘n”’ and a part of the letter ‘‘o,” but in the copy attached to the 
policy and delivered to the insured the answer was clearly and distinctly 
written ‘‘No.” The insured retained this for over three years, and until 
his death, without objection, and without suggestion that it did not cor- 
rectly state his answer to the question. Held, That there was no error in 
refusing to submit to the jury the question what the answer actually 
was; that, even if the answer as written in the original application was 
illegible, the insured, by retaining the copy of the application attached 
to the policy without objection, must be held to have approved of it, and 


accepted it as containing his answer to the question. Jteynolds vs. Atlas 
Ace. Ins. Co., 778. 


See Contract 1,3; Mortcace 2; Premium Note 2; RENEWAL 2; REPRESENTA- 
TION 1; REPRESENTATIONS 3. 


APPORTIONMENT. See Contrisution ; OTHER INSURANCE 3. 
APPRAISEMENT. 





See ARBITRATION. 
ARBITRATION. 
1. IN CasE oF Two Fines. 
A provision in a policy that differences between insurer and insured shall, 
at the request of either party, be submitted to arbitration, does not justify 
the insurer, after the property has been damaged by two different fires, in 
demanding that the loss caused by the first fire be submitted to arbitra- 


tion, since the damage done by both fires constitutes but one loss, to be 
settled in one proceeding. Mechanics’ Ins. Co., of Phila., vs. Hodge, 406. 


2. PLEADING. 


It is the duty of the company to propose arbitration in case of disagreement, 
and the insured need not plead performance of such provision. Sun Mu- 
tual Ins. Co. vs. Crist, 695. 


3. PLEADING—INTEREST. 


An answer which simply alleges that the loss had not been fixed by appraisers, 
but fails to state that the defendant asked for their appointment, or to 
show any difference of opinion as to amount of loss calling for their 
appointment, is bad on demurrer. 


It is proper for a jury to find interest from date of filing suit. Citizens’ Ins. 
Co. vs. Bland, 615. 


4. REVOCATION OF, 


An agreement to arbitrate which does not provide for submitting to a partic- 


ular person or tribunal, but to parties mutually chosen, is revocable by 
either party. Yost vs. McKee et al., 716. 


5. RiGut To. 
The plaintiff sued for amount due on property insured, destroyed by fire. 








Digest Index, 1897. 1033 


Having 1n the answer denied all liability, the defendant was without right to 
sustain the plea of want of appraisement as a condition precedent to 
filing suit, although the policy contained a stipulation relating to 
appraisement. 

If the defendant was not liable there was nothing to appraise. Moreover, 
there was no such demand made to at once proceed with an appraisement 
as the law contemplates should be made by the one claiming an appraise- 
ment under the terms of a policy. Lewis Baille § Co. vs. Western Ass’e 
Co., 497. 

6. Vauipity oF AWARD. 


The rule applied that, where an insurance company objects to the sufficiency 


of proot of loss on one ground alone, this amounts to a waiver of all other 
objections. 


The evidence considered, and held sufficient to invalidaie an award on the 
ground of the partiality and misconduct of the arbitrators. 


Held, also, that the defendant company had by its conduct waived its right to 
a new appraisement as a condition precedent to plaintiffs’ right of action 
on the policy. 

Also, that by its conduct on the trial it waived its right, if any, to have any 
of the issues in the case tried by a jury. 

The fact that the judgment entered by the clerk does not conform to the 
court’s order for judgment cannot be raised by appeal without first apply- 
ing to the trial court to have the judgment corrected. Levine et al. vs. 
Lancashire Ins. Co., 36, 37. 


7. Vauipiry oy AwarD—VALUE OF BUILDING. 


In the absence of fraud or mistake, the written agreement of the assured and 
several insurers for the appraisement of a fire loss is the best evidence of 
the intent of the parties in entering into it. 

For the purpose of testing the validity of an award of appraisers of a fire loss, 
it is improper to submit to the jury whether the appraisers were in pos- 
session of the facts necessary to an intelligent conclusion, or whether they 
took into consideration all the items of the loss covered by the policy. 
Such an award is valid and binding if the proceeding is honestly and 
fairly conducted, but, in the case of destroyed property, which an ap- 
praiser had never seen, fairness would require that he be informed by 
evidence of some sort (not necessarily under oath) as to the character and 
value of the property; and, unless an opportunity is afforded to impart 
such information, the award will not be binding. 

Evidence of the cost of a building is not usually evidence of its value at a par- 
ticular time; but witnesses who are not architects, builders, or contractors 
may be allowed to state their opinions as to the worth of a building from 
a general knowledge of it without being able to estimate the value of any 
of the materials entering into its construction, such inability affecting 
the weight, but not the competency, of the testimony. 


Although a submission to appraisers may not be a condition precedent to the 
commencement of an action, for the reason that neither party made a 
written demand therefor, yet, when an appraisement is agreed upon, the 
parties are bound by the award, unless the same is invalid: and the 
burden of proof in that respect rests upon the party who challenges it. 
Springfield Fire § Marine Ins. Co. vs. Payne et al., 46. 


8. WAIVER OF. 


A provision in the policy that the damage ‘ may be determined by mutual 
agreement, * * * or, failing to agree, the same shall be submitted to 
* * * arbitration,” does not require arbitration unless the parties fail 
to agree; and the fact that the company, when proofs of loss to a certain 
amount were furnished, made no objections to the amount, but denied its 
liability on other grounds, and denied the existence of the policy, is suffi- 
cient proof that the company acquiesced in the amount of the loss, and 
waived submission to arbitration. Farnum et al. vs. Phenix Ins. Co., 473, 
474. 
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9, WAIVER OF, 


The policy stipulates that the loss should be estimated by appraisement, and 
that any proceeding relative to an appraisement would not waive any of 
the policy conditions. 

Held, That denial of liability after an appraisement on the ground of a breach 
of policy conditions did not waive the company’s right to insist on the 
appraisement as conclusive of the amount of loss. American Central Ins. 
Co. vs. Brass et al., 718. 


See Lex Loct 1, 2; Orner Insurance 6; Proors or Loss 3, 13; Totau Loss, 


ARSON 


EVIDENCE OF—ASSESSMENT AS A WAIVER. 


Where the defense to a policy was that the property was wrongfully fired by 
the plaintiff, evidence as to tracks which might have been made,by the 
plaintift, and as to his conduct, statements,and appearance relating to the 
fire, are admissible. 


A refusal to charge that the verdict must be in accordance with the weight of 
evidence given was not error when the court had already charged that 
the verdict must be for the plaintiff, unless the defense be established by 
a fair preponderance of evidence. 

Notice of assessment for losses inadvertently sent by the secretary in the 
course of a general assessment after the fire was not a waiver of the 
defense. Agnew vs. Farmers’ Mut. Protective Fire Ins. Co., 671. 


See INCENDIARISM. 


ASSESSMENT. 
1. ABSENCE OF NOTICE. 

The by-laws of a mutual company provided that failure to pay an assessment 
Within ninety days after notice thereof should forfeit the policy. 

Held, That in the absence of notice until after suit was brought to recover 
for a loss on the policy, there was no forfeiture, but any assessment due 
should be deducted in case of recovery. McMahan vs. Sewickley Mutual 
Fire Ins. Co., 721. 

2. By-Laws ConstRuED— WAIVER OF. 

The articles of defendant, a life-insurance association upon the assessment or 
co-operative plan, provided that all assessments for death losses should be 
made by resolution of the board of trustees, and a by-law had been 
adopted which read “until, and unless otherwise ordered by the board 
of trustees,” mortuary assessments shall be made only on the first secular 
days of April, July, and December in each year, and by special resolution. 
Ou November 6, 1893, the board, by resolution, made and levied the regu- 
lar December assessment for death losses which had actually occurred, 
and from that time on until the last day of November the secretary and 
his clerks were actually engaged in preparing, causing to be printed, and 
in preparing for the mailing of necessary notices of assessments for over 
12,000 members of the association. These notices bore date December Ist, 
and were mailed to members November 30th. Held, That the articles 
and by-laws were substantially complied with, and that the December 
assessment was regularly and properly made. 


On being admitted, each member was required to deposit with the association 
as many dollars for each certificate of $2,000 as he was years of age, in 
pledge to secure the payment of all assessments occasioned by death of 
members made againsthim. Held, Taking into consideration the general 
plan of the association and the articles relating to this deposit, that a 
member who had defaulted in the payment of his assessments was not 
entitled to have his ‘‘ guaranty deposit” applied in payment of such 
assessment, 


If in negotiations or transactions with a member after knowledge of a ground 
of forfeiture of his membership such an association recognizes the con- 
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tinued validity of the certificate, or does acts based thereon, the forfeit- 
ure is, as a matter of law, waived, and such a waiver need not be based 
on any new agreement or on estoppel. The forfeiture may be waived 
although the maker was in ill health at the time, and could not have fur- 
nished evidence required by the association as to his continued good 
health. 

A secret intention on the part of the association not to waive a forfeiture can- 
not defeat the legal effect of unequivocal and deliberate acts of its officers. 


Held, Taking into consideration all of the circumstances appearing on the 
trial, that there was evidence which would have warranted a finding 
that defendant association, by its conduct subsequent to knowledge of a 
forfeiture, had waived the same, and had concluded to treat its contract 
as stillin force. Ince vs. Bankers’ Life Ass’n, 853, 854. 


See Arson ; BENnEvotentT Society 10, 12, 13; Murvat Company 1; Poricy 1; 
RAILROAD. 


ASSIGNEE. 
ACTION IN CASE OF. 

It is no cause for dismissing, on motion, an action founded upon a policy of 
insurance which has been assigned in writing, that the assignor sues for 
the use of the assignee, both these parties being before the court as such 
by virtue of the petition thus brought, and the petition being amendable 
by striking out the assignor. A recovery may be had without amendment, 
the defect not being one which could prejudice the defendant on the 
merits of the litigation. The pleading, being bad in form, was open to 
special demurrer to enforce correction by amendment. L. & L. § G. Ins. 
Co. vs. Ellington, 492, 493. 


ASSIGNMENT. 
1. AND RE-ASSIGNMENT. 

A life policy was assigned bona fide and absolute in form to a party who again 
assigned in absolute form to another. In an action by the first assignee 
in which the original beneficiary and the second assignee were made 
parties. 

Held, That the assignee need not have an insurable interest, and the second 
assignment could be shown by parol to be given only for security as a 
mortgage. 

Held, That after the payment of the debt to the second assignee, the first was 
entitled to the remainder. Dixon vs. National Life Ins. Co., 776. 


2. Or ENDORSEMENT—LEx Loct. 


An endowment policy provided that the balance of the year’s premium and 
all other indebtedness of the assured should be first deducted in making 
payment at maturity of the policy. The man died before the expiration 
of the endowment term. Meantime he had obtained a loan of $2,300 from 
the company, but this loan and a premium note were merged into a 
judgment and secured by a mortgage on other property of assured, leaving, 
however, an unpaid balance after foreclosure proceedings. The policy was 
also jointly assigned by Woods and his wife. Held, That the assignment 
was invalid and the wife could recover the full amount of the policy less 
unpaid premiums, if any. 


Held, That while the policy was an Ohio contract the assignment was an 
Indiana contract and governed by the law of the latter state. 

Held, That an assigument of a policy is not a chattel mortgage and, even if it 
were in Ohio, this assignment was made in Indiana and is void under the 
laws of that state. Union Cent. Life Ins. Co. vs. Woods, 151. 


3. Or PROPERTY. 


A transfer of property subject to consent of insurer, followed by an assign- 
ment of the policy with the consent of insurer indorsed, does not avoid 


eee lt SS 


ee 
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the policy which inures to the benefit of the assignee. Clifton Coal Co. 
vs. Scottish Union § National Ins. Co., 1007. 


4, SURRENDER OF ENDOWMENT. 

An endowment policy was assigned as security for an indorsement of a de- 
mand note by the assignee. Subsequently it was assigned to another 
party subject to the prior assignment as security for note given to the 
second assignee. Neither assignment provided for the surrender or sale 
of the policy. Afterwards, on the request of the second assignee, the policy 
was surrendered by the first to the company, without notice to the assignor 
or demand made on him, and the proceeds were applied to liquidate the 
claims of the assignees. 

Held, That the surrender was unauthorized and the first assignee was liable. 
Manton vs. Robinson, 595, 596. 

5. WHEN VALID. 

An assignment of a life-insurance policy, ifin legal form of words and not in 
contlict with the provisions of the policy, is valid, especially as between 
assignor and assignee. Richardson vs. White et al., 542. 


See BENEVOLENT Society 1; CANCELLATION 1; EvipENcE 3; Premium 2; Titte 1. 
ATTORNEY’S FEES. See Compromise. 
AWARD. See ArsirraTIon. 
BENEFICIARY. See Benevoient Socrery. 


BENEVOLENT ASSOCIATION. See AssEssMENT. 


BENEVOLENT SOCIETY. 
1, ASsIGNMENT—INSURABLE INTEREST. 

Nye wis a member of the Ancient Order of United Workmen, and had a cer- 
titicate of $2,000. Desiring to raise money for business purposes he put 
said certificate in the hands of a broker for sale. The broker found one 
Clark, who was willing to pay the required sum, and pay all future dues 
and assessments. Clark applied to the officers of the local lodge, who 
told him the transaction would be valid, and then Nye and his wife and 
children all joined in the necessary assignment, and the certificate (which 
heretofore had been in blank, not naming any beneficiary) was surren- 
dered to the Grand Lodge of the order, and a new one was issued, naming 
Clark as the beneficiary. No evidence appears as to the age of Nye, either 
at the issue of his first or second certificate, or at the date of his death, 
nor as to his expectancy of life at the time of the sale. The Grand Lodge 
interpleaded, paid the money into court, and withdrew from the suit. 


Held, That the transaction was not a wager, nor a cover for a wager,—the 
doctrine that a life policy, valid at its inception, may be assigned to one 
not having an interest in the life of the insured, when not used as a cloak 
for a wager, being sustained by abundant authority. 


Clark paid $300, and agreed to pay the dues and assessments for the policy. 
In the absence of the proof of any age or expectancy of life of the insured, 
such sale or assignment was not tainted with the vice of gambling. Clark 
will take the money. Nye vs. Grand Lodge, A. O. U. W. et al., 419. 


2. ASSIGNMENT WHEN VoID. 


The certificate of a benevolent association was payable to the wife of the 
member. The latter finding it too costly, caused the certificate to be 
cancelled and a new one issued in accordance with the rules, payable to 
himself. This one by agreement he assigned to a party having no insur- 
able interest, who repaid to him the assessments already expended and 
afterwards himself paid the assessments. 

Heid, That the assignment was against public policy and void. The assignee 
could only legally advance the sums needed for assessments to the member 
and take a lien on the certificate for the amount. 
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Held, That the representative of the member was entitled to the money from 
the assignee who had received it, less the sums paid by the latter. ; Quinn 
vs. Supreme Council, Catholic Knights of America et al., 988. 


3. By-LAw IN CASE oF SUICIDE. 

Where the charter of a benevolent order restricts the legislative power to the 
supreme lodge, a by-law against suicide passed by asubordinate adminis- 
trative board of control is invalid, until sanctioned by the supreme lodge. 

Where in such case the original certificate obtained before any such by-law 
had been passed was exchanged for another, the insured desiring an in- 
crease of insurance, and the new application contained a provision against 
suicide, and that the insured should be bound by the laws of the board of 
control, which had just passed the by-law against suicide. 

Held, That such by-law was no part of the contract, and the suicide of in- 
sured did not affect the liability on the certificate. Supreme Lodge Knights 
of Pythias vs. Stein, 557. 


4. CHANGE OF BENEFICIARY. 


L. joined the Order of Chosen Friends and received a certificate for $2,000. 
He named his nephews and nieces as beneficiaries. He subsequently 
married and spoke of changing his certificate so as to make his wife the 
beneficiary. He was taken ill and before he died supposed he had made 
arrangements to have the certificate changed, but the status was actually 
unchanged ; and it was held that the beneficiaries named were entitled to 
the money. 

Where the laws of a benefit society prescribe a mode of changing the bene- 
ficiary, that mode must be followed, and no change can be made in any 
other manner. ‘The councils have no power, by stipulation or otherwise, 
to change or effect the right of beneficiaries after the insured’s death. 
The insured himself could not make any change except by compliance 
with the rules of the order; and oral declarations are of no effect. 
McLaughlin vs. McLaughlin et al., 501. 


5. CHANGE OF BENEFICIARY, 


Where the rules as well as the certificate of a benevolent society reserve to a 
member the right of cancellation and disposition of a certificate, the bene- 
ficiary has no vested interest. 

Where, in such case, the society pays the money into court and itself makes 
no issue, the rights of claimants, in case of a certificate cancelled and a 
new one issued toa different beneficiary, must be determined by the power 
given to insured under the rules of the order, and the beneficiary under 
the substituted certificate is entitled to the fund. Sofge et al. vs. Supreme 
Lodge Knights of Honor et al., 682. 


6. CHANGE OF BENEFICIARY— HErRs. 


The beneficiary in the certificate of a benevolent society in Ohio, under the 
statutes of that State, could be changed to arty other of his family or 
heirs. The member wrote to the society to change it, and make it payable 
to his heirs, executors and assigns. The change having been made, the 
certificate was lost, and a new one was issued to him, payable to his heirs. 
The application was made and the insurance was taken out by the member 
in New York, where he was a resident. The member left a widow, 
mother, and brothers and sisters, but no children, all in New York. 


Held, That the word heirs must be regarded as the language of the insured, 
and must be construed as if used in a testamentary way, according to the 
laws of New York, subject to the limitations of the Ohio statute as to 
who may be beneficiaries. 

Held, That in New York the heirs were those who would take personal prop- 
erty, in case of intestacy. 


Held, That the insured, judging from his correspondence with the company, 
desired his widow to share in the distribution. nights Templar and 
Masonic Mut. Aid Ass'n vs. Greene et al., 947, 948. 
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7. DeLivery OF CERTIFICATE. 


By-laws of an organization which expressly and exclusively relate to persons 

who become applicants for membership after the organization has been 
completed are not applicable to those who participate as charter members 
in forming the organization. 
‘* benefit certificate,” in the nature of a policy of insurance, was delivered 
by the corporation which issued it, the same being the grand conclave of 
a certain brotherhood, to an individual or his duly-authorized agent, no 
fraud or fraudulent concealment to obtain the delivery of such certificate 
having been practiced, and if then or afterwards the insured or the bene- 
ticiary paid or tendered all dues demandable up to that time, the insurer 
was bound by, and estopped from denying, recitals therein to the effect 
that the insured was a duly-initiated member of a subordinate conclave, 
and entitled as such to receive the certificate in question. 


As the controlling question in the present case was whether or not the ‘ bene- 
fit certificate” had ever in fact been delivered to one who was a duly- 
authorized agent of the insured, and who obtained possession of the 
certificate in good faith, and without fraud, the case ought to have been 
made to turn mainly upon the determination of this issue, and should 
have been submitted to the jury accordingly. The court therefore erred 
in presenting for their consideration various other questions relating to 
matters antedating the alleged delivery of the certificate, and which 
could not in any view properly affect the result. 


If there was no lawful delivery of the certificate, there was no contract on 
the part of the defendant, and it was not liable. If there was a lawful 
delivery, the questions last above indicated were immaterial. At the 
next trial, the question of forfeiture after delivery, in case there was a 
delivery, can be passed upon and adjudicated. Shackelford vs. Supreme 
Conclave Knights of Damon, 561. 


8. GARNISHMENT BY PHYSICIAN. 


The certificate of a benevolent society stipulated that $1,500 should be paid 
to a member in the event of his total disability, or to his wife in the event 
of his death. The member was injured and received the money, which 
was given to be deposited by his wife in the bank in her own name. The 
money was garnisheed by a physician for medical attendance on the hus- 
band on an action brought against the husband and wife. 


Held, That the certificate was a contract of insurance, and the wife could not 
claim to be entitled to the money exempt to her husband. 


Held, That the claim for medical attendance was a family expense for which 
husband and wife were jointly and severally liable. 


Held, That the case did not come under the statute exempting the avails of 
policies paid to the surviving widow. 

Held, That an agreement by the member to pay the physician out of the 
proceeds was legal and would defeat any exemption, and, where the 
action was on a note given by the member, such oral agreement may be 
shown by parol. Murdy vs. Skyles et ux, 607. 


9, Herrs—DESIGNATION OF BENEFICIARY. 


The by-laws of a mutual benefit society, whose expressed object was “ to aid 
and assist the widows and orphans of deceased members,” provided that 
every applicant for membership should designate in his application 
the person or persons to whom, in the event of his death, the benefit 
should be paid; also, that any member might change his beneficiary by 
sending to the secretary a written application acknowledged before a 
notary, and surrendering his certificate; that, if such change was ap- 
proved by the board of managers, the secretary should issue him a new 
certificate; and that no change of beneficiaries should be made in any 
other way. The by-laws also provided that the benefit should be paid to 
such person or persons as the deceased member may have designated, as 
the same shall appear on the books of the association, and, if no designa- 
tion had been made, then to his legal heirs or devisees. A certificate of 
membership was issued to the deceased without his having designated 
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any beneficiary. Subsequently, he went to the office of the association, 
and verbally designated to the secretary four of his children as beneficia- 
ries, and requested the secretary to make or enter such designation. 
Thereupon the secretary, in his presencg, entered or recorded, in the book 
of the association kept for that purpose, the names of the four children as 
the beneficiaries, and assured the member that this was all that was nec- 
essary tobe done. This entry remained in the records of the association, 
without objection, until the death of the member, six years afterwards. 
In a controversy between the four children and the other heirs of the 
deceased as to who were entitled to the benefit, held: 
. That a widow is an “heir,” within the meaning of the by-laws. 

That the act of the member was an “ original designation,” as distinguished 
from a ‘‘ change,” of beneficiaries, within the meaning of the by-laws. 

That the requirement of the by-laws that the designation of beneficiaries 
shall be made in the application for membership is a mere formality, de- 
signed for the protection of the association, and may be waived by it; and 
if it hasdone so, and accepted something else as a sufficient designation, 
the heirs, who have no vested right in the benefit during the life of the 
member, cannot be heard to object. 

That, if any approval of the designation by the board of managers was 
necessary, their approval must be presumed from the fact that the desig- 
nation remained so long in the records of the association without objec- 
tion. No formal vote was necessary. Hanson vs. Minnesota Scandinavian 
Relief Ass’n et al., 488, 489. 

10. LiaBILITy FOR ASSESSMENT. 

The certificate of a benevolent society agreed to pay a specified suin at the 
end of the endowment period. But it further provided that in case the 
membership fell below a certain number at the time of maturity, the 
amount which a full assessment would bring should be payment in full. 


Held, That this provision was not repugnant to the original promise, and was 
valid. Theunen vs. Iowa Mut. Ben. Ass’n, 586. 


11. MEASURE OF RECOVERY. 


The by-laws of a benevolent association at the time of insuring promised the 
nominee of a member a certain sum for each member in good standing at 
time of death, also in case of a certain period of membership, a specific 
sum in case of death regardless of membership. 


Held, That the by-laws were part of the contract. 


Held, That a subsequent change of by-law, stipulating that the specific sum 
in excess of a certain amount was payable only when there should be a 
certain surplus fund and out of that fund, was also part of the contract, 
and in the absence of any specially defined reserve fund that fund should 
be deemed to consist of moneys not specially appropriated to other 
purposes. Hass et al. vs. Mutual Relief Ass’n of Petaluma, 992, 993. 


12. Non-PAYMENT OF ASSESSMENT. 


K., a member of the Knights of Honor, defaulted in his payment of dues and 
assessments and was suspended by his local lodge and stood suspended for 
three months, during which time there were no monthly meetings of the 
lodge. Then K. asked for re-instatement, offering to pay all dues and 
assessments, and was informed that, sixty days having elapsed, he must 
present a health certificate. Such certificate was furnished by the local 
examiner, giving him aclean bill, and this under the rules and regulations 
of the order was forwarded to the medical examiner of the grand lodge, 
but before it was returned K. was killed by a train of cars. Held, That 
the question of suspension was determined by his failure to pay assess- 
ments, which, ipso facto, worked his suspension; that his death occurred 
before he was reinstated; that he was not a member at the time of his 
death; and that his widow could not recover. 

The laws of the order are intended to compel the members to comply with 
their obligations to pay their monthly assessments; and these laws form 
a part of the contract which each member makes with his brother member 
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when he enters the order, and public policy requires that these laws be 
upheld and enforced by the courts. Supreme Lodge Knights of Honor vs. 
Keener, 413. 


13. Non-PAYMENT OF DuUES—WAIVER BY SUBORDINATE GROVES—EVIDENCE, 


In an action brought upon a certificate issued by defendant association to a 
member of a subordinate grove, and certifying that the beneficiary therein 
named was entitled to the benetits of a specified fund, known as the 
‘Widows’ and Orphans’ Fund,” upon the death of the member, certain 
articles of the constitution of the association considered and construed. 
Held, That the ‘monthly contributions” provided for in section 1, art. 
5, are the ‘‘ monthly dues” required to be paid by the terms of section 2, 
same article. 

And held that, according to these articles, the member must be ‘‘in good 
standing” at the time of his decease, to entitle his beneficiary to share in 
the benefits of this fund. The beneficiary of a member who is in arrears 
for nonpayment of monthly dues for more than thirty days, and whose 
name has properly been stricken from the rolls, is not a member in good 
standing. 

When joining defendant association, each member paid as a fee into its treas- 
ury, and into the fund before mentioned, a small sum of money. He 
thereafter paid monthly dues to the treasurer of the subordinate grove, 
and special assessments, if required. At the death of a member in good 
standing, defendant’s secretary was by the articles authorized and re- 
quired to collect from each subordinate grove a sum equal to one dollar 
for each of its members; and the amount thus collected, coming out of 
the treasuries of the subordinate groves, constituted the fund out of which 
the beneficiary was paid. Held, that if the subordinate groves have, by a 
long-continued course of conduct, misled their members respecting the 
payment of monthly dues; have created a belief that payment need not 
be made in strict accordance with the articles, and will not be exacted on 
the day stipulated ; have thus led the members to rely upon a belief that 
delay in payment is unobjectionable, and will not affect their good stand- 
ing, or their rights and interests in the fund in question,—payment in 
strict compliance with the articles has been waived, and the defendant 
association cannot claim that such members are not in good standing, if 
delinquent in accordance with the custom, and is estopped from insisting 
upon a forfeiture. 


Held, in the case at bar, that the evidence was sufficient to support a finding 
that, within this rule, there had been a waiver, and that the deceased 
member, although delinquent as to his dues, wasa member in good stand- 
ing when he died. 


Assignments of error relative to the admission of certain letters in evidence 
discussed, the same having been admitted as tending to support an allega- 
tion in the complaint that defendant had been duly notified of the death 
prior to the commencement of the action. Held, in view of the vagueness 
of the article relating to proof of the death of a member, and the fact that 
the letters were treated by the board of directors ef the association as a 
compliance with the articles, and as sufficient proof of the fact therein 
stated, that they were properly admitted in evidence as tending to prove 
the allegation in the complaint as to notice. Mueller vs. Grand Grove, 
State of Minnesota, United Ancient Order of Druids, 870, 871. 


14, REPRESENTATION AS TO HFALTH—EVIDENCE OF PHYSICIAN. 


The certificate of a benevolent society was issued on the strength of an appli- 
cation which stated that the applicant was in sound health and the an- 
swers were warranted to be true. 


Held, That if not in sound health there was a fatal breach of warranty, though 
the insured believed her answer to be true. 


A statutory provision that no physician shall be compelled to disclose infor- 
mation acquired in his professional capacity which was necessary to en- 
able him to prescribe for a patient, not only relieves from obligation to 
disclose, but will not allow such disclosure without the consent of the 
patient. Boyle et al. vs. Northwestern Mutual Relief Ass’n, 758. 
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15. Ricuts or CrEDITORS—TITLE TO INSURANCE MONEY. 


Under the statutes of Massachusetts a mere creditor could not, prior to May 
21, 1895, be named as a beneficiary in a certificate issued by an assess- 
ment association, even though the indebtedness was proved and the cer- 
tificate specified as a collateral for its payment and had been in the 
possession of the creditor for eight years. It does not appear that subse- 
quent legislation has changed the statutes in that respect. 


The certificate being issued to the insured the money must be paid to his wife 
as executrix and held in trust for the benetit of those who, at the time 
the contract was made, were entitled to be named as beneficiaries. 
Clarke vs. Swartzenberg et al., 521. 


16. TirLe To BENEFIT. 

The Minnesota Odd Fellows’ Mutual Benetit Society issued to one Gazett a 
certificate of membership, by which it agreed to pay, within sixty days 
after notice and satisfactory proofs of his death, to his wife if living, if 
not living, then to his heirs or assigns, a sum equal to one dollar for each 
full member of the society at the time of his death, etc. He died, leaving 
his wife surviving him. Six days afterwards, and before proofs of his 
death had been made to the society, his widow also died. Held, That the 
words ‘if living” and ‘if not living”’ refer to the date of his death. and 
not to the date when the proofs of his death were furnished, or to the date 
when the money became payable according to the terms of the certificate ; 
that the widow’s right as beneficiary became vested at the date of the 
death of her husband, and the money belongs to her heirs, and not to the 
heirs of her husband. Kottman vs. Minnesota Odd Fellows’ Mut. Ben. 
Sove., 235. 

17. T1TLE To INSURANCE MONEY. 


A mutual benefit certificate was payable to insured’s wife, E., or to such 
other person as might be entitled to the insurance. The by-laws of the 
association declared that its object was to afford financial aid to the 
widows, orphans. and heirs of deceased members, or to such other person 
as might be designated by the insured member, and that on the death of 
amember his widow or designated heirs should receive the insurance. 
After the death of E., the beneficiary named in the certificate, the insured 
married plaintiff, but made no change as to the beneficiary. 


Held, That, on the death of insured, plaintiff, and not the children of E., was 
entitled to the insurance. Following Given vs. Insurance Co., 37 N. W. 
Rep., 817. Riley vs. Riley et al., 118. 


18. Watver or By-Law. 


The principles which apply to ordinary mutual insurance companies in regard 
to the waiver of by-laws are equally applicable to a mutual beneficiary 
association. 

Officers of a mutual insurance company have no authority to waive its by-laws 
which relate to the substance of the contract between an individual 
member and his associates in their corporate capacity. 

An applicant, over the age fixed by the by laws of a mutual insurance com 
pany, who understates his age, invalidates his contract. McCoy vs. 
Roman Catholic Mut. Ins. Co., 237. 


19. Wao May BE BENEFICIARY. 


A benevolent society of another State may contract in Massachusetts with a 
citizen of that State, naming a beneficiary not arelative, if allowed under 
the laws of such other State, though not permitted to a Massachusetts 
society. Gibson vs. Imperial Council of Order of United Friends, 815. 


See AcciDEnT 10; AssEessMENT 2; ConsTRUCTION 2; Rar~roaD; REPRESENTATIONS 1. 
BICYCLE. See Accipenr 12. 


BOOKS OF ACCOUNT. See Proors or Loss 3, 6, 10. 
VOL. XX VI.—66 
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BROKER. 


AGENCY OF—CANCELLATION. 


The policy was procured by a broker and on its termination the renewal re- 
ceipt was forwarded to the broker by the general agent and delivered to 
the insurer who paid the premium to the broker, but the latter through 
illness failed to remit. A notice of threatened cancellation was thereupon 
directed to the broker, and subsequently a letter was sent to insured, 
whose interests had meanwhile passed to receiver. The party receiving 
this letter replied that the premium should be paid. But, not receiving it, 
the general agent made entries on his books understood to be equivalent 
to cancellation. 

Held, That the broker is the agent of the insured, but his agency terminates 
upon the delivery of the policy. 

Held, That acts relied on to establish that the broker is the agent of the in- 
surer may be shown, although the policy stipulates that no person shall be 
deemed an agent unless duly authorized. 

Held, That the questions whether the broker delivered the renewal and re- 
ceived the premium as the agent of the company was for the jury. 

Held, That the burden of showing compliance with conditions requisite to 
cancellation was on the company. 

Notice of cancellation by mail is not effectual unless received. Where five 
days previous notice was requisite and the notice was not received until 
after the date fixed for cancellation, such cancellation on the date fixed 
would be ineffectual. American Fire Ins. Co. vs. Brooks et al., 3. 


See Lex Locr 1, 2. 


BUILDING. 


DESCRIPTION OF—MEASURE OF DAMAGES. 

The policy insured a one-story frame building and additions, to be occupied 
as a dwelling and greenhouse, with permission to complete. The agent 
was told of the intention of the owner to move the building to an adjacent 
lot to connect with a greenhouse being built. It was moved to the lot 
and enlarged from four to nine rooms but not connected with the green- 
house. The building burned. 

Held, That the identity of the building with that described was a question 
for the jury. 

Held, That evidence of cost of building at the time of trial is not admissible. 
The question is as to value at time of loss, and in determining the measure 
of damages the cost of building at such time is one of the factors, 
Holter Lumber Co. vs. Fireman’s Fund Ins. Co., 10. 


See ADJACENT BUILDING. 
BUILDING IN COURSE OF CONSTRUCTION. See Tittz 18. 


BY-LAW. See Accrwent 10; BENEVOLENT Socrery 3, 11, 18. 


BY-LAWS. See AssEssMENT 2. 


CANCELLATION. 


1. At Request oF DiscHARGED AGENT. 

The agent quit the employment of the company and presently persuaded 
seventy-three of his customers to cancel its policies and insure with him 
in other companies, and to assign to him their claims on the plaintiff com- 
pany for the return premiums. 


Held, That the policyholders had the unquestioned right to cancel and demand 
return premium, and an equal right to assign their causes of action; and 
that their assignee had also the same right to sue and must be permitted 
to recover. The other points in contention are subordinate. Scottish 
Union § National Ins. Co. vs. Dangaix, 305. 
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2. By Agent Asovut to Bre DismissEp. 


A fire-insurance agent issued policies on behalf of his principal, the premiums 
of which amounted to $ . Learning that his agency was, or was 
about to be, revoked, he cancelled such policies, and issued in lieu thereof 
others, on behalf of insurance companies of which he was also agent. 
He did not cancel any of said policies at the request of his principal, at 
the request of the insured, nor because an exigency had arisen which 
made it necessary for him to cancel them for the protection of his princi- 
pal’sinterest. His principal sued him for the premiums collected, and he 
interposed the cancellation of the policies as adefense. Held, That the 
defense was untenable, and that the agent was liable for the premiums of 
the policies cancelled. Northern Assurance Co. vs. Hamilton et al., 824. 


See Apsacent Buitpinc; Broker; Premium 6. 
CHARTER. See Corporation ; Mutvat Company 2. 
CLEARED SPACE. See Risk 1. 


COLLISION. 
CoLLIsIonN—PartTicvuLakR AVERAGE—DAMAGE FROM STORM—SALVAGE. 


Where a vessel fully loaded and cast off is again made fast to correct some 
trifling disarrangement of her machinery and is run into by a scow and 
damaged, but not rendered unseaworthy, she is in collision within the 
particular average clause. 

A marine contract made by an English company in Philadelphia, to be per- 
formed in England, loss to be reported at London and paid there, and 
claims to be adjusted according to the usage of Lloyds, is an English con- 
tract, to be governed by English law. 

The risk was ‘‘free of particular average unless the vessel be sunk, burned, 
stranded, or in collision.” The vessel was detained by a collision, and 
afterwards damaged by a storm. 

Held, That after a collision has occurred, liability attaches for subsequent 
loss under the English rule. 

The vessel, loaded with wheat, was bound from New York to Portugal, and 
was forced by a storm to put in at Boston, where the wheat was found so 
damaged that by agreement of the parties it was sold, and the voyage 
ended. Damaged wheat was unsalable in Portugal. 

Held, That the sale must be treated as for the benefit of all concerned, and the 
insurer was liable as for a salvage loss, for the difference between the 
amount realized and the valuation named in the policy. London Assur- 
ance vs. Companhia De Moagens Do Barreiro, 833. 


COMBINATION STATUTE. See Trust. 
COMMISSION. See Trrtez 9. 
COMMISSIONS. See Acent 3; TRusTEEs. 


COMPROMISE. 
Wuat Writ Support—ATTORNEY’s FEEs, 


The settlement of a doubtful or disputed claim is generally a sufficient con- 
sideration for a compromise; but, in order to have such effect, it is 
essential that there be in fact a dispute or doubt of the rights of the 
parties. An arbitrary refusal to pay, based on the mere pretense of the 
debtor, made for the obvious purpose of exacting terms which are in- 
equitable and oppressive, is not such a dispute as will of itself support 
a compromise resulting in a reduction of the amount of his indebtedness, 

In an action on a policy of insurance written an real property, the court, in 
rendering judgment against the insurance company, may allow the 
plaintiff a reasonable sum as an attorney’s fee, to be taxed as part of the 
costs. Home Fire Ins. Co. vs. Skoumal, 1021. 
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CONCURRENT. See Orner Insurance 5. 
CONCURRENT INSURANCE. See Mortaaae 1. 


CONSTRUCTION. 
1. INCONTESTABLE. 


A certificate of life insurance was indorsed, ‘‘Incontestable after one year 
from date, as provided in the by-laws,” and the by-laws provided that 
‘all deaths which shall occur within three years from the date of the 
approval of the application, * * * or from date of last revival of said 
certificate, shall be incontestable.” Held, That aclaim for a death occur- 
ring over three years from the approval of the application, or revival of the 
certificate, is contestable. People’s Mut. Ben. Society vs. Templeton, 484. 


2. Pootinc PREMIUMS. 


The by-laws provided that the premiums should be accumulated bi-monthly 
in a pool, and claims maturing during such period should be paid out of 
the pool then forming, if approved, but if contested and won by plaintiff, 
then out of the pool contemporary with the judgment. 

Held, That the last provision was void. All claims were entitled to be paid 
out of the pool where they belonged, regardless of any contest. Redmond 
vs. Industrial Benefit Ass’n, 812. 

3. Risk—In Sounp HEALTH. 

The policy provided that no obligation was assumed by the company prior to 
the date of issue, nor unless on said date the insured was alive and in 
sound health. The company’s medical examiner examined the assured 
twelve days prior to the date of the policy and found her in sound health, 
but, it being proved by another physician that she was not so at the date 
of the policy, it was held that the company was not bound by the prior 
finding of its medical officer, when the facts were against such finding, 
and the company is not liable. Gallant vs, Metropolitan Life Ins. Co., 543. 


4. Wuat 1s IncLupED 1N Tin SuHop. 


Insurance on a tin shop covers the making of tin cans and the soldering of 
strips of tin for roofing, this being the obvious daily work ofa tin shop. 


The oft-decided points were repeated in this case; that an insurance contract 
is to be considered as a whole, not literally nor severely as to either side, 
but accurately so as to carry into effect the real purpose and understand- 
ing of the parties; bnt all conditions involving forfeitures as well as all 
exemptions will be considered strictly and most favorably to the assured. 


Also, in a case where it can be fairly claimed that two constructions can be 
placed upon the language used in the policy, the one is to be adopted 
which is most favorable to the insured and in case of doubt as to the 
meaning of terms employed by an insurance company they are to be con- 
sidered most strongly against the insurer. Virginia F. §: M. Ins. Co. vs. 
Thomas, 396, 397. 


See AccriDENT 1; Crepit INsuRANCE 2; ExPpLosion. 
CONTAINED IN. See Risk z. 


CONTRACT. 
1. APPLICATION 1s Not, 


An order sustaining a demurrer to a declaration, though not expressly dis- 
missing the action, is a final judgment, and appealable, when leave to 
amend is not obtained during the term. 


An insurance company is not liable where the application provides that 
there shall be no liability until it is approved and accepted, and the ap- 


plicant dies pending its consideration. Jacobs vs. New York Life Ins. Co., 
163. 
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2. WHEN ComPpLETE—NOoN-PAYMENT OF PREMIUM—NOTICE. 


Application was made for $20,000 life insurance in two policies of $10,000 
each, and the applicant gave two notes to the local solicitor for the two 
first premiums. On the arrival of the policies, one of them was returned 
to the company and one of the notes was returned to the applicant, but 
the other note was retained and the other policy delivered. The note 

yas for six months. At its maturity, the applicant came to the local 
solicitor and stated that he could not pay the premium nor meet the note, 
and he asked for a return of the same while he gave up the policy. 
The exchange was made and the second policy was returned to the com- 
pany. It was an admitted fact that the company never received or 
authorized any one to receive for it anything but money in the payment 
of premiums, and where agents took notes as above they did so on their 
own responsibility. It was also admitted that the company never re- 
ceived any payment whatever on either of said policies. The applicant 
died about thirteen months after the policies were issued and about six 
months after the surrender of the second policy 


Held, That the first policy, not having been delivered, was void, but the 
second was in force for the following reasons: (1) The act of delivery with 
intent that it shall take effect constitutes a waiver of the policy pro- 
vision that the company shall not be liable until the premium is actually 
paid, and raises an estoppel against the insurer. (2) A legal delivery ofa 
policy vests the beneficiary with rights that the insured may not destroy, 
and his surrender of the second policy in exchange for his note was void. 


The second premium would be due in July, 1890. There is a law of New York 
that no policy shall be forfeited or lapsed for non-payment of premium 
unless the company has given the assured notice of the amount due, the 
place where, and the person to whom payment is to be made. The com- 
pany did not send any such notice of the second premium on this second 
policy. Held, (1) That the non-payment of the second annual premium 
did not defeat the right of plaintiff to recover. (2) A corporation, being 
the creature of law, must confine its functions strictly within the law, 
and cannot declare policies void for: non-payment except in the pre- 
scribed mode. The full amount of the second policy with interest 
thereon must be paid. Grifiith vs. New York Life Ins. Co., 212. 


3. WHEN CoMPLETE—SUBSEQUENT MORTGAGE. 


Defendant signed a written application at Bennington, Vt., for insurance in 
the plaintiff company. Application was transmitted to the New York 
office of the company, where a policy was executed and mailed back to 
plaintiff. 

Held, That the contract was completed and the premium was due and pay- 
able. A report of an examination by plaintitf of defendant’s boilers and 
a suggestion in regard to the resetting of a boiler, mailed along with the 
policy, was not a condition precedent. The contract was completed 
without it. 


Mortgages on the property subsequent to the insurance held not to change 
the title or invalidate the insurance. Lartford Steam Boiler Inspection § 
Ins. Co. vs. Lasher Stocking Co., 207. 


4. WHEN DectinepD By Matt tn Case oF AGENT—WAIVER OF PROOFS OF Loss. 


J., the agent of an insurance company, was the cashier of one bank and the 
president of another. W., a dealer in grain and seeds, was indebted to 
the banks in an amount exceeding the value of the property in store, and 
she issued warehouse receipts to them, covering substantially all of it. J. 
wrote for W. a policy of fire insurance upon said property, and duly noti- 
fied the company, but gave no information touching the relation of him- 
self and the banks to the insured property. The risk was declined for 
other reasons, and J. was so notified by mail, but he did not receive the 
notice until two or three days before the destruction of the property by 
fire, and he did not notify W. until after such destruction. W. had not 
actually paid the premium, but it was advanced by J., and, on the dec- 
lination of the risk, was passed to his credit by the company, and after- 
wards returned to him. Held, That on account of the dual relations of 
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J., whereof W. had knowledge, the policy cannot be enforced against the 
company. 

W. made only informal proof of the loss, and it is held, that, upon the facts 
stated, there was no waiver of formal proof by the company. Martin, 
C. J., dissenting. Rockford Ins. Co. vs. Winfield, 785, 786. 


See ApPLicaTION 7; BENEVOLENT Society 7; Couiision; Lex Loct; Murvat Com- 
PANY 2; REPRESENTATION 1, 


CONTRIBUTION. 
BETWEEN SPECIFIC AND FLoatiInG Po icy. 

A floating policy of insurance, which declares that it does not cover cotton 
on which there is any more specific insurance, does not embrace or apply 
to any cotton which is specifically insured in another company, and 
therefore is not subject to share with the other company the burden of 
loss sustained by the latter or by the insured in respect to the cotton 
covered by the more specific insurance; and for this reason, the company 
issuing the floating policy cannot be called upon to contribute to a loss 
resulting from destruction of the cotton covered by the more specitic 
insurance, although the policy, touching the latter, contained a clause 
declaring that ‘in case of any other insurance upon the property hereby 
insured, whether made prior to or subsequent to the date of this policy, 
the assured shall be entitled to recover of this company no greater pro- 
portion of the loss sustained than the sum hereby insured bears to the 
whole amount insured thereon, whether by specific or floating policies. 
United Underwriters’ Ins. Ce. et al. vs. Powell et al., 526. 


See OTHER INSURANCE 3. 


CORPORATION. 
DENIAL OF, AS A DEFENCE. 


A fire-insurance company, which contracts with and receives money from 
certain persons acting as a corporation under an invalid charter granted 
under a general law, but acting within both charter and general law, 
cannot, after the property insured has been burned, and its time to pay 
has come, avoid payment by denying the corporate existence of the 
insured. Bon Aqua Improvement Co. vs. Standard Fire Ins. Co., 506. 


See Tire 10. 


COTTON. See WaREHOUSEMAN. 


CREDIT. 
INsURANCE—EFFECT OF RENEWAL— Losses AS PAYMENT OF PREMIUM. 

1. Where a party was the holder of a certiticate of guaranty or policy of in- 
surance against the loss of credits for goods shipped and loss occurring 
between the commencement and expiration thereof, and which contained 
a provision that ‘if this certificate is renewed by the said above-named 
party, on or before the date of its expiration, at the regular terms of the 
company in force at the time of such renewal, then, in that case, losses 
occurring after the expiration of this certificate on goods shipped between 
the commencement and the expiration thereof shall be provable under the 
renewal in the same manner as if losses occurred on goods shipped after 
the commencement of the renewal,”—upon which original policy losses 
occurred in accordance with its terms and conditions, and which, upon 
adjustment and allowance by the insurers, were not paid to the insured, 
but retained by the insurers, under an agreement, made subsequent to 
the expiration of the policy, that upon the cancellation thereof such 
losses should answer the payment of a premium for a renewal policy,— 
held, that the retention of these losses under such an agreement consti- 
tuted payment, ‘‘on or before the date of the expiration” of the original 
policy, of the guaranty fee or premium of the renewal policy, and was a 
compliance with the condition therein that ‘‘if this certificate has been 
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paid for on or before the date of the expiration of the certificate held by 
the above-named party last prior to this one, then, in that case, losses 
occurring during the life of this certificate on goods shipped during the 
term of the last prior one shall be included in the calculation of losses 
under this certificate, in the same manner as if the goods had been 
shipped and the loss had occurred during the life of this certificate,” 
although the adjustment of the losses under the prior certificate, and the 
cancellation thereof, and the execution and delivery of the renewal, did 
not take place until after the expiration of the original certificate. The 
two certificates or policies of insurance were connected together, and had 
reference to each other, and the adjustment of loss, cancellation, agree- 
ment aforesaid, and the execution and delivery of the renewal had rela- 
tion to the life of the prior certificate, the losses upon which, by virtue 
of the agreement, constituted the payment of the premium of the re- 
newal, by reason of the situation which existed before the expiration of 
the prior one, and to which the renewal had reference ; and it was imma- 
terial, under such circumstances, that the execution and delivery of the 
renewal was postponed until the adjustment of the losses and cancella- 
tion of the former policy could be accomplished. 


2. The obligation of the insurer to issue and deliver the certificate of renewal, 
accepting, as payment of the premium therefor, the losses owing to the 
insured upon the prior policy when adjusted and the policy canceled, 
being established, the payment related back to the life of the prior policy, 
and was of the time during which such losses occurred, and the mere 
delay during negotiations of putting the obligation into a written agree- 
ment or contract, or embodying it in a formal certificate of renewal, did 
not alter or extinguish such obligation. Equity will impute the inten- 
tion to fulfill the obligation, and, if necessary to protect and enforce the 
just rights of the parties, it will assume the obligation to have been ful- 

tilled in accordance with the principle or maxim that equity looks upon 

that as done which ought to bedone. Lauer et al. vs. Gray, 956, 957. 

CREDIT INSURANCE. 

1, ConstrucTION OF PoLicy—Risks AssuMED. 

The policy insured against loss from the insolvency of debtors owing for mer- 
chandise delivered between April 1, 1893, and March 31, 1894, inclusive. 
It provided that notice should be sent within ten days of knowledge of 
insolvency, and final proofs must be presented within ninety days of the 
expiration of the policy. No loss would be payable unless proof was made 
within such time. But should the policy be renewed on or before its 
expiration, a loss occurring after its expiration should be payable on the 
same terms as if it occurred under the renewal. 

Held, That losses occurring after its expiration on sales made while it was in 
force were payable provided proofs were made within the ninety days. 
Proofs of loss are not evidence of the facts of loss, but where there was other 

uncontradicted evidence of such loss a faiiure to so instruct is not harmful. 

The court instructed that the amount of authorized sales, so far as the con- 
tract bore on the losses, was $70,000, and there was to be deducted from 
these losses three-fourths of one per cent. 

Held, That where it appeared that all understood correctly the amount of de- 
duction to be allowed, and no objection was made, it will not be deemed 
error because the percentage might be erroneously construed to refer to 
the losses instead of the sales. Sloman et al. vs. Mercantile Credit Guaran- 
tee Co., 665. 

2. RECOVERY OF PREMIUMS IN CASE OF INSOLVENCY. 

The plaintiff was insured in a credit company against losses through insolv- 
ency of his customers. The scheme involved no surrender values, reserve 
fund, or method of reinsurance; the contracts running only for a year. 

Held That in the event of the company’s insolvency no recovery could be had 

for losses occurring after insolvency, although the sales had been made 

prior to that event; but only for unearned premiums. Gray vs. Reynolds, 

937. 
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CREDITOR. 


INSURABLE INTEREST OF. 


While a general creditor cannot insure specific property of his debtor, the 
latter may insure for the benefit of a creditor, and a policy so issued, loss 
payable to the creditor as interest may appear, as security for advances, 
is valid regardless of insurable interest of the creditor in the property 
where the company consents to the arrangement, and the creditor can 
recover according to his general interest. Guiterman et al. vs. German- 
American Ins. Co., 727. 


See Morteace 3. 

CREDITORS. See BENEVOLENT Soctety 15. 
DANGER. See Accrpent 11, 13. 
DEATH. See Accrpent 2, 3, 4, 5,6; True 2. 
DELIVERY. See Benevotent Socrety 7; Po.icy 2. 
DESCRIPTION. See Burtpine; INcuMBRANCE 2. 
DISEASE. See Accrpent 2, 3; AppLicaTION 2, 5, 6, 8; EviDENCcE 2. 
DROWNING. See Accrpent 5, 

DUES. See BENEvoLEnt Soctrety 13. 
DWELLING. See Vacant 1. 
ELEVATOR. See Vacant 2. 
ENDOWMENT. See AssiGNMEnt 2, 4. 


ESTOPPEL. See Apprication 2. 


EVIDENCE. 
1. DECLARATIONS OF INSURED. 


A beneficiary in a certificate of insurance in the defendant company has no 
vested interest until the death of the insured ; and, therefore, the declar- 
ations of the insured made subsequent to the issuing of the certificate 
are admissible against the beneficiary in an action on such certificate. 
Laura A, Steinhausen, Respondent, vs. The Preferred Mutual Acc. Asa’n, 
Appellant, 454. 


2. Or DisEAsE—PRoors oF DEATH. 

When doctors disagree as to whether assured did, or did not, have a certain 
disease, credence will be given, asin other phases of insurance litigation, 
to the testimony which leans against the corporation. 

“Satisfactory proof of death’’ need not be satisfactory to the company, pro- 
vided it is satisfactory to the court. Flynn vs. Massachusetts Ben. Ass’n, 
438. 

3. Or ExEcUTION AND ASSIGNMENT. 


Where a policy purports to be signed by an agent in compliance with its re- 
quirements, no further proof aliunde of such execution is required in the 
absence of a denial properly verified by affidavit. 

Where the action is brought by the insured, the fact that it was for the use of 
another and proof of the assignment of the policy are immaterial, where 
there is no evidence of a transfer of the property subsequent to the 
insurance. Firemen’s Ins. Co. vs. Barusch, 101. 


4. Or Puysictan. 


The sworn statement of the attending physician, furnished as a part of the 
required proofs of loss, stating the disease for which he treated insured, 
is not conclusive against the claimant. Proof of the same fact personally 
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by attendant physician is privileged and not admissible. Redmond vs. 
Industrial Benefit Ass’n, 812. 


5. Or VALuE. 


From necessity, the opinion of ordinary witnesses, acquainted with the value 
of property, is admitted, although they are not experts in matter of value. 
Lewis Baille & Co. vs. Western Ass’e Co., 497. 


6. WaIveR OF—PHYSICIAN PRIVILEGED. 


The application of the insured for a policy of life insurance (made a part of 
the contract of insurance), among numerous other questions and answers 
as to the health, habits, and history of the insured, contained the follow- 
ing: ‘“‘ Does the person expressly waive all provisions of law forbidding 
any physician or surgeon frum disclosing any information which he has 
acquired? Ans. Yes.” The policy having lapsed by reason of the non- 
payment of a premium, it was subsequently reinstated upon the faith of 
the following certificate of the insured and the beneficiaries, but the lan- 
guage of which was prepared by the insured: ‘‘In consideration of the 
restoration and renewal of policy No. * * *, the undersigned hereby 
renews, reaffirms, and warrants each of the statements, answers, and rep- 
resentations as expressed in the original application for said policy, and 
doth further warrant that the person whose life was desired to be insured 
under said policy has been and continued since the time of said original 
application, and now is, of good health, and of correct, sober, and tem- 
perate habits.” Held, That the waiver in the original application applied 
only to the past, and did not include information thereafter acquired by a 
physician in attending the insured asa patient. Also, that the effect of 
the reinstatement of the policy upon the certificate was merely to revive 
the original policy as it existed before the lapse, modified only by the 
representation as to the health and habits of the insured subsequent to 
the original application. Hence the waiver does not extend to informa- 
tion acquired by an attending physician prior to the date of the renewal 
certificate, but subsequent to the date of the original application. 
Geare et al. vs. United States Life Ins. Co., 317. 


See AccipEnt 6, 7; AGenT 1; ARBITRATION 7; ARSON; BENEVOLENT Society 13, 14; 
Buripine ; Letter; MortGaGce 1; Mutuan Company 2; OTHER INSURANCE 2; 
Poticy 1, 2; Proors or Deats 1,2; Proors cr Loss 13; RENEWAL 2; Risk 1; 
SatvaGE 1; Surcrpe 2; Surety 1; Titre 8; Vacant 1; VAuveE. 


EXECUTION. See Evipence 3. 


EXPLOSION. 
ConsTRUCTION OF POLIcy. 
The meaning of a contract is to be gathered from a consideration of all its 


parts, and no provision is to be wholly disregarded as inconsistent with 
other provisions unless no other reasonable construction is possible. 


A special provision will be held to override a general provision only where 
the two cannot stand together. If reasonable effect can be given to both, 
each is to be retained. 


A fire-insurance policy on a house and contents contained, in the printed por- 
tion, a provision that ‘‘ this insurance does not apply to or cover any loss 
by explosion, unless fire ensues, and then the loss or damage by fire only,” 
and had attached thereto a special clause providing ‘‘ that this policy 
insures against any loss or damage caused by lightning to the interest of 
the assured in the property described, not exceeding the sum insured, and 
subject in all other respects to the terms and conditions of the policy.” 
There were stored in a certain powder house, situate across the street from 
the building insured, and seventy one feet distant therefrom, over which 
house neither party had any control, two tons of powder. The powder 
house was struck by lightning, causing an explosion of the powder, by 
force of which explosion the insured house and contents were totally de- 
stroyed. Held, That, within the meaning of the clauses recited, the loss 
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was occasioned by explosion, which was not included in the risk, and that 
the company is not liable. German Fire Ins. Co. vs. Roost, 699, 700. 


FIRE. See Morreace 1. 
FIREWORKS. See Risk 4. 


FIXTURE. See MortGaGEe 2. 


FLOOD. 


An AccipENTAL DAMAGE. 
The insurance was against accidental damage to property except by fire or 
lightning. 
Held, That damage from flood through the rise of a river was covered. 
Held, That the non-disclosure of the fact that there had been previous similar 
floods was not a concealment which defeated the policy. Hey vs. Guar- 
antors’ Liability Indemnity Co., 1012. 


FOREIGN COMPANY. 
JURISDICTION IN CASE OF INSOLVENCY. 

A foreign insurance company which maintains an agency in this state, in 

charge of agents having general authority to receive premiums, fill out, 

countersign, and issue policies of insurance, furnished them by the com- 

pany for that purpose, is subject to the jurisdiction of the courts of this 

state, and service on the chief officer of the agency is service on the 7 

company. q 
Actions against foreign insurance companies maintaining agencies in this 

state are not limited to suits on policies of insurance, but the courts 

have jurisdiction to enforce other contracts as well. 
In an action against a foreign insurance company to charge it on its liability 

as a stockholderin an insolvent domestic corporation, service of summons 

may be made on the chief officer of an agency in the county where the 

action is brought, and jurisdiction thereby obtained to render a personal 

judgment against the defendant. German Ins. Co. vs. First Nat. Bank of 

Boonville, N. Y., 600, 


See AGENT 4; INSURANCE SUPERINTENDENT; SuRETY 2. 
FRAUD. See Appiication 2; Proors or Loss 13; Trrne 15; Vatvuation. 
GARNISHMENT. See BEenevo.ent Soctety &. 


GAS. See AccipEnt 8. 


GENERAL AVERAGE. 
STRANDING, 

A steamer stranded in a fog where she could have been easily pulled off by a 

tug, but while help was coming a storm arose and the vessel began to 

pound, and to save her from going to pieces she was scuttled. 
Held, That the storm rather than the stranding was the cause of loss; that the 

negligent stranding did not operate to suspend the policy as to the subse- 

quent disaster, which made a proper case for general average. Northwest 

Transp. Co. vs. Boston Marine Ins. Co., 239. i 


GIN HOUSE. See Risx 2. 


’ 
HEALTH. See DisEase; Sickness. “ 
. ‘ 
HEIR. ‘ 
In Case oF Window. 
A technical word when used in a legal instrument where there is no context ‘ 
to explain it should be understood in its legal and technical sense. 
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“Heirs” are those who would under the statute of distribution be enti- 
3 tled to the personal estate of the decedent. Under the statutes of Arkan- 
; sas the widow without issue is not an “ heir,” and the money goes to the 
¢ brothers and sisters of the assured. Johnson vs. Supreme Lodge of Knights 
; of Honor et al., 434. 


HEIRS. 


LEGAL REPRESENTATIVES. 


The words “legal representatives” in a life-insurance policy construed as 
meaning heirs or next of kin, and not executors or administrators. Schultz 
et al. vs. Citizens’ Mut. Life Ins. Co., 387. 


See BENEVOLENT Society 6, 9; T1TLE 13. 
ICE HOUSE. See Vacanr 3. 


INCENDIARISM. 
DISCLOSURE OF, 


It is not the duty of an applicant to disclose a recent attempt to burn his 
property unless he is asked about it. German-American Ins. Co. vs. Norris 
et al., 324. 


INCENDIARY. See Vacant 5. 
q INCONTESTABLE. See Construction 1. 


4 INCUMBRANCE. 
1. CONCEALMENT—CHANGE OF TITLE. 


The policy provided that it should be void in case of concealment or misrep- 
resentation, or if the interest be not truly stated. 


Held, That failure to state incumbrance in the application filled out by the 
agent in the absence of any inquiries by him was not a violation. 


A mortgage is not a change of interest, title or possession within the meaning 
of the policy. Hoshland vs. Hartford Fire Ins. Co., 945. 


2. DEFECTIVE DESCRIPTION. 


The insured building was described as situated on lot 2, block 3. There was 
evidence of an incumbrance on the west 77 feet of the east 90 feet of 
block 2, and all buildings thereon. 

Held, That this was not evidence of the incumbrance of the insured building. 
Greenlee vs. lowa State Ins. Co., 1016. 


3. Fictitious MortTGaGE. 

A fictitious mortgage made and recorded by a partner and always kept in his 
custody, there being no debt or obligation, no mortgage or delivery, is 
not such an incumbrance as violates the policy. Fitehner et al. vs. Fidelity 
Mut. Fire Ass’n, 326. 

4. MorreaGE Not DELIVERED. 

A mortgage drawn, but never delivered so as to become effectual, is not an 
incumbrance within the policy. Clifton (oal Co. vs. Scottish Union & 
National Ins. Co., 1007. 


5. Or Part or Property—KNOWLEDGE OF AGENT. 
fe The insured house stood on a forty-acre tract, and there were three other 


i tracts, making in all one hundred acres. In the policy the house was de- 
scribed as situated on a one-hundred-acre tract of land. Insured mort- 
t gaged the house and its forty acres, and obtained written endorsement 


from the company consenting. He also separately mortgaged the other 
sixty acres and informed the local agent, who told him that it was only 
necessary to get consent for the forty acres on which the house stood. 
Two years thereafter the house burned. Held, Not such a lien or incum- 
brance as would void the policy. Held, That in this state (Illinois) the 
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decisions are uniform; that notice to the agent at the time of the applica. 
tion for insurance of facts material to the risk is notice to the insurer and 
will prevent it from insisting upon a forfeiture for causes within the 
knowledge of the agent, and that the company is estopped from asserting 
a forfeiture. The agent of the company, and therefore the company, 
knew of the second mortgage. Phenix Ins. Co. vs. Hart, 391. 


6. RemovaL oF MortTGAGE—SEPARABLE CONTRACT. 


Where an insurance policy provides against future incumbrances, the policy 
“may be avoided if a subsequent incumbrance is created, or if the incum- 
brances existing at the time of the application for the insurance are 
materially increased by a new or additional debt, but a mere subsequent 
renewal of a prior lien or mortgage, with accrued interest, is not an in- 
crease of such pre-existing indebtedness or the creation of a new or an 
additional incumbrance. 


Where an insurance policy covers a dwelling-house and various classes of 
personal property, including household furniture, beds, books, etc., 
describing them separately, and specities different and separate amounts 
on the dwelling and on the personal property,—as, $1,900 on dwelling and 
$600 on furniture, beds, books, etc.,—such contract is severable, and the 
execution of a mortgage on the real estate, in violation of a condition of 
the policy against subsequent incumbrances on the property insured in 
whole or in part, is no defense to an action for the loss of the personal 
property not incumbered. Kansas Farmers’ Fire Ins. Uo. vs. Saindon, 
197, 198. z 

7. SUBSTITUTION OF MORTGAGE. 


The property was incumbered by mortgage with the knowledge of the com- 
pany at the time of insuring. Subsequently, the mortgagee demanding 
payment, the mortgagor executed a new mortgage to other parties cover- 
ing this and other property and with the proceeds discharged the prior 
mortgage. 


Held, That this was not a violation of a policy provision against incumbrance. 
Koshland vs. Home Mut. Ins. Co., 940. 
8. SusstiruTion or, Not INcrEASE OF Risk. 


A policy provision against increase of hazard is not violated by a mortgage 
given to discharge existing incumbrances known to the insurer. 


A complaint may be amended by alleging insurable interest after motion for 
a nonsuit based on the absence of such allegation in Oregon. Koshland 
vs. Fire Ass’n of Phila., 943. 


See MortGaGeE. 
INDUSTRIAL POLICY. 
INSURABLE INTEREST—RECOVERY BACK OF PREMIUMS. 


Where a party applies for an industrial policy, but upon its execution changes 
her mind and refuses to receive it or pay any premiums on it, but the 
premiums were paid by another party having no interest, there is no com- 
pleted contract of insurance. 

But such third party, if induced to pay the premiums through mistake or mis- 
representation, may recover them back on repudiating the policy, even 
though the company, through its acts, may be estopped to deny its validity. 
Hogben vs. Metropolitan Life Ins. Co., 998. 


INJUNCTION. See Insurance SUPERINTENDENT; Mutuat Company 1. 
INSANITY. See Suicrpe 1, 2 


>< 


INSOLVENCY. See Crepit Insurance 3; ForerGn Company. 


INSURABLE INTEREST. 


1. Or Son in MoruHer. 


A complaint to recover on a policy issued to plaintiff on the life of his 
mother alleged that plaintiff was liable for the support of the assured 
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under the laws of Illinois, where they lived when the insurance was 
effected ; that plaintiff supported and maintained the assured until her 
death; that under the same law the assured wis liable for the mainte- 
nance of plaintiff; and that thereby plaintiff had a valuable pecuniary 
interest in her life. ‘The statute of Illinois, a copy of which was filed 
with the complaint, gives no right of action by the son against the 
mother, or vice versa, for nonsupport, but creates a legal liability in 
behalf of the town or county. The exhibits filed with the complaint 
showed that the assured was 76 years old when the policy was issued, and 
there was nothing to show that plaintiff expected any benefit from her in 
the way of service or maintenance. Held, That the complaint failed to 
show that plaintiff had an insurable interest in the life of the assured. 
People’s Mut. Ben. Society vs. Templeton, 484. 


2. Wager Poticy. 


The statutes of Michigan forbid insurance on the life of any person more than 
sixty-five years old, or in favor of any one not having an insurable interest. 
They also provide that the person insured must have signed the applica- 
tion for the insurance. The Old People’s Mutual Benefit Society, of 
Elkhart, Ind., doing business in Michigan, issued a certificate there on a 
woman seventy years old, to a beneficiary having no insurable interest, 
and the insured did not sign the application. The society paid the mi ney 
to the beneficiary illegally named, but it was held that as the contract 
was one which could not be enfurced between the parties in courts of 
justice, and one of the parties to the illegal contract had seen fit to pay 
over to the other, the wager does not afford a basis in equity for outside 
parties to lay claim to the reward of iniquity. The contract was merely 
a wager upon the life of the assured which could not be enforced either 
at law or in equity, and the heirs cannot recover. Smith et al. vs. Pinch et 
al., 353. 

3. Wuat 1s Nor. 


Insurance effected by parents for the benefit of their children on the life of 
one in whom neither has any insurable interest is a wager and void. 
Whitmore et al. vs. Supreme Lodge Knights § Ladies of Honor, 514. 

See AssIGNMENT 1 ; BENEVOLENT Society 1; CrepitorR; INCUMBRANCE 8; INDUS- 

TRIAL Poticy; LiBEL ; PARTNERS; TITLE 8. 


INSURANCE SUPERINTENDENT. 
InsuNcTION AGAINST REVOCATION OF AUTHORITY TO DO BUSINESS, 


A Federal Court may interpose by injunction to prevent the illegal or wrong- 
ful administration of a state law by an officer of such state where the 
aggrieved party is a citizen of another state. 

The Insurance Superintendent of Kansas notified a company of another state, 
duly authorized, that certain death claims must be settled if it desired to 
remain, The company replied that it should contest them in the courts, 
and the superintendent thereupon revoked its authority, assigning its 
refusal as the cause. 

Held, That the superintendent had no power under the laws of Kansas to ar- 
bitrarily revoke its authority for such a cause, and may properly be 
enjoined from so doing. Metropolitan Life Ins. Co. vs. Webb McNali, 641. 


INTEREST. See Arsirration 3. 
INTOXICANTS. See Appuication 9, 


INVENTORY. 
WHAT Is. 


An invoice of goods purchased is not an inventory of stock to be produced 
under the ‘‘iron-safe clause” of a fire policy. Home Ins. Co., of New 
York, vs. Delta Bank, 233. 


See Iron Sart 1. 
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IRON SAFE. 


1. Compliance WiTH CLAUSE. 


A new inventory made simultaneously with the insurance and a new set of 
books transcribing the accounts bom the old and duly kept thereafter ; 
these kept in an iron safe, and produced after the fire, are compliance 
with the iron-safe clause notwithstanding the old books were outside the 
safe and were burned. Liverpool § London § Globe Ins. Co. vs. Sheffy, 349. 


2. WHEN NoT MATERIAL. 


The policy stipulated that the books should be kept in a fireproof safe or other 
secure place. 


Held, That being without consideration, and not affecting the risk, its viola- 
tion would not work a forfeiture. Phenix Ins. Co. vs. Angel et al., 722. 


See INVENTORY. 
JURISDICTION. See Foreign Company. 
KEEPING. See Risx 4, 5. 
KEROSENE. See Proors or Loss 14 ; Risk 5. 


LETTER. 
EvIDENCe as TO. 


When a letter properly addressed is mailed, the presumption that it is re- 
ceived is not overcome by the testimony of the party that he did not 
remember receiving it. East Texas Fire Ins. Co. vs. Perkey, 53. 


LETTERS. See BEenevouent Society 13. 


LEX LOCI. 
1. Or ConTRACct. 


A St. Louis, Mo., broker requested a St. Paul, Minn., agent to insure property 
located in Minnesota, for a Missouri owner, a customer of said broker. 
The St. Paul agent applied to one of his companies located in Hartford, 
Conn. The company accepted the risk, and the president signed a policy 
(‘‘not valid until countersigned by the agent of the company at St. 
Paul,”) and sent it to his St. Paul agent who countersigned it and sent it 
to the St. Louis broker, who delivered it to his customer, the Missouri 
owner of the Minnesota property. The policy was the regular ‘‘ Minne- 
sota Standard Policy” and was so stamped on the folded document in 
large plain type. It was held for over two years without objection when 
the loss occurred. 


Preliminary discussion over an adjustment being unsuccessful, an arbitration 
was agreed to, contrary to the laws of Missouri, but after the arbitrators 
had entered upon the discharge of their duties, the plaintiff, fearing that 
their finding would be less than he claimed, protested that he made claim 
under the Missouri statute, and contended that the policy was a Missouri 
contract, and subject to the operation of the valued-policy laws of that 
state because he lived there, and the completion of the transaction was 
only reached when the policy was delivered to him. This was the con- 
tention before the court. As stated in the first paragraph below a verdict 
for plaintiff was entered, and the case considered on its merits on a 
motion for new trial. 


Held, When this policy was issued by the defendant, countersigned by its only 
recognized agent at St. Paul, insuring a house situated in Minnesota, and 
when it was accepted by the plaintiff there was no fact or circumstance 
to give color to a supposition that the company was making a contract 
subject to the local insurance laws of the state of Missouri; nor did the 
plaintiff believe so for two years thereafter, and until after the time 
elected to submit the matter to arbitration. 


Therefore, to hold the defendant amenable tothe greater liability imposed by 
the Missouri statute would, in my judgment, be little less than a fraud on 
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the defendant. Motion for new trial sustained. Chas. Gibson, Plaintiff, 


vs. Connecticut Fire Ins. Co., Defendant, 86, 87. 


2. Or ConrTrRact. 

The facts in this case are substantially the same as those in the one which 
recedes it (which see), except that the agent of the Connecticut company 
in St. Paul was at the same time the secretary of this defendant company, 
and obtained from his Connecticut agency company $2,500 and issued in 
his own Minnesota company $2,500 on the Minnesota property and sent 
(both policies together) to his St. Louis agent (who was the broker in the 
other case) who countersigned this policy, and then delivered them both 
to plaintiff. This policy as well as the other was held for two years with- 
out objection and like the other was plainly stamped ‘‘ Minnesota 

Standard Policy.” 

A further and special difference relied on in order to make this policy a Mis- 
souri contract, and subject to the valued-policy laws of that state, is the 
fact that it was countersigned by a Missouri agent, and so became a 
Missouri contract notwithstanding it was written in Minnesota and 
applied to property located in Minnesota, and not in Missouri. 

It is held that this contract by its ‘‘four corners,” taken in connection with 
the locus of the company and situs of the property, clearly evince that 
the defendant intended to issue a Minnesota policy, while the plaintiff by 
accepting it, and holding it two years, and then by recognizing the right 
of arbitration, placed the same interpretation upon it and should be 
estopped from now contending that it is a Missouri contract. 

Motion for new trial accordingly sustained. Chas. Gibson, Plaintiff, vs. St. 
Paul Fire and Marine Ins. Co., Defendant, 94, 95. 


3. Or ContTRACT. 


The insured requested by letter the policy from an agent living in another 
county, by whom it was issued. 

Held, That the transaction took place in the county of the agent, within the 
meaning of a statute requiring suit to be brought where the transaction 
took place. Sun Mutual Ins. Co. vs, Crist, 695. 

4. Or Contract—KNowLEDGE OF AGENT—WAIVER BY ADJUSTER. 

A policy written in Massachusetts by a company resident there and sent to 
its agent in New Hampshire becomes a New Hampshire contract upon de- 
livery to the insured, and the rights of parties under it are to be 
determined by New Hampshire laws. 

Insured’s agreement that his statements in the application shall be prom- 
missory warranties is invalid under the New Hampshire statute. 

The company’s policy provision that it shall not be bound by any act done 
or statement made by or to any agent or other person, which is not 
contained in the application, is also invalid ; it has no legal effect in New 
Hampshire. 

A company is chargeable with its agent’s knowledge of facts the same as if 
the facts were stated in the application. 

The statements or conduct of an adjuster for an insurance company may 
operate as a waiver of the making of formal proof of loss within the time 
fixed in the policy, though contrary to the terms of the policy. 

An action on an insurance policy is properly brought in the name of the 
insured property owner, though the .policy is assigned to a mortgagee to 
the extent of her interest. Perry vs. Dwelling-House Ins. Co., 120. 


5. Or Contract—NoricE OF PREMIUMS. 


A policy applied for in New York and delivered there, and the premiums paid 
there, is a New York contract notwithstanding it is issued and signed in 
another state by a company resident in another state. Such a policy is 

dominated by New York statute law, and although forfeited by its own 

terms, is not forfeited until the New York lawiscomplied with. Notice as 
under such law must have been mailed to the insured by the New York 
agent of the company. Omission of such notice leaves the policy intact 
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for thirty days notwithstanding the premium has not been paid. Hicks 
et al. vs. National Life Ins. Co., 134. 


See ASSIGNMENT 2. 


LIBEL. 


Rieat or AcCTION—INSURABLE INTEREST—SEAWORTHINESS. 


Upon a marine insurance policy issued to “A. E., upon account of whom it 
may concern, in case of loss, to be paid to him or order,” where the insur- 
ance was effected for the benefit of the libelant, the owner at the time, 
held, that the suit was rightly brought in the name of the libelant, who 
was the insured under the policy. 

The libel should show insurable interest in a vessel at the time the policy 
purports to take effect. 

It being settled in this circuit that seaworthiness is presumed, a libel on a 
marine policy need not allege seaworthiness. What need not be proved 
need not beaverred. This rule promotes simplicity and certainty as to 
the real issue intended to be tried. The plea of unseaworthiness, if that 
issue is desired to be raised, comes more properly from the defense. Zarn- 
shaw vs. California Ins. Co., 116. 


LIMITATION. 
Walver By AGENT. 

Where a policy provides that no action shall be sustained unless com- 
menced within six months after a loss shall occur, if the insured is rea- 
sonably induced by the conduct or statements of the company’s agents to 
believe that the claim will be paid without suit, and therefore withheld 
bringing suit until after that period, the insurer will,in such case, be 
estopped from claiming the benefit of such clause in the policy. Phenix 
Ins. Co., of Brooklyn, vs. Rad Bila Hora C. 8. P. S., 190, 191. 


See AcciDENT 14; MortGaGEE 3. 
LUMBER. See Risk 1. 
MACHINERY. See MorrGacee 2; Risk 3. 
MAGISTRATE. See Proors or Loss, 7. 
MAIL. See Contract 4. 

MEASURE OF DAMAGE. See Buripinc; Morraace 1. 
MEASURE OF RECOVERY. See BENEVOLENT Socrety 11 ; WAREHOUSEMAN, 
MECHANICS’ LIEN. See Trtte 11. 

MEDICAL EXAMINER. See Apptication 1, 8. 


MISTAKE. See Rerormation 1, 2; Tre 16. 


MORTGAGE. 


1. KNowLEDGE or AGENT—EVIDENCE OF CavsE OF FrRE—Wuat PropEerRTY COVERED 
MEASURE OF DaAMAGEs. 

Where an insurance company defended an action on the ground that when 
the policy was issued there was, contrary to its provisions, a chattel 
mortgage on the property insured, evi: ence that plaintiff told defendant’s 
agent to make the policy payable to the mortgagee as hisclaim might ap- 
pear, as in a former policy, of which the one in suit was a renewal, was 
admissible to show that the agent had actual knowledge of the mortgage 
when he delivered the policy. 


Evidence that the plaintiff told defendant’s agent to go to the office of an- 
other company, in which plaintiff’s goods were insured, and make the 
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policy correspond with the one there recorded, and tbat said agent exam- 
ined the record of the existing policy, which recited: ‘‘ Mortgage Clause. 
Loss, if any, payable to M.,” renders the entry competent on the issue as 
to the agent’s knowledge that the property insured was mortgaged to M. 
though such entry referred to a former mortgage which had been satisfied’ 


In an action on a policy of insurance, defendant’s denial of an allegation 
that the fire was without fault or negligence on plaintiff’s part does not 
raise an issue as to the cause of the fire, so as to admit of testimony con- 
cerning the amount of plaintiff’s indebtedness at the time of the loss, for 
the purpose of proving that the fire was purposely set. 


A policy on ‘carriages, * * * and all such goods usually kept in a 
livery barn and sale stable,” does not include goods held in trust or on 
commission. 

Where a policy insuring ‘‘carriages, * * * and all such goods usually 
kept in a livery barn and sale stable,” prohibits other insurance without 
permission therefor indorsed on the policy, but permits “ $3,000 additional 
concurrent insurance,” the fact that the insured procures policies in other 
companies to the authorized amount, which cover, not only the goods in- 
sured in the first company, but also ‘‘ goods held in trust or on commission,” 
does not render the subsequent policies nonconcurrent. 


Where plaintiff claimed that he notified the agent who issued the policy 
that there was a mortgage on the property insured, and requested him to 
provide for it in the policy, but that the agent failed to do so, an instruc- 
tion that the jury ‘‘should consider the fact that plaintiff retained said 
policy without having an indorsement thereon as to said mortgage, in de- 
termining whether he notified” the agent of its existence, was “properly 
refused, 


Where an insurance company refuses to pay on the basis of the amount of 


loss stated by the insured in his proofs, the latter is not concluded by such 
statement, but may recover on the basis of the actual value of the property 
destroyed. Corkery vs. Security Fire Ins. Co., 331. 


2. RESPONSIBILITY OF AGENT WHO FILLED THE APPLICATION, 


The policy provided that any false answer in the application should render 
it void, and that no agent could alter or waive its terms. The applicant 
told the agent, in answer to the question whether the property was 
mortgaged, that it was mortgaged for $1,000, but he was going to pay it 
off. The agent said it was then not material, and he filled in the answer 
as “No.” The fire occurred about two months later, when all but $300 of 
the mortgage had been paid. 


Held, That where there was no evidence that the company would have 


declined the risk, or that any fraud was intended, the company was 
liable. Phenix Ins. Co. vs. Warttemberg, 552. 


3. WAIVER OF CHATTEL BY AGENT’s SoLicrIroR—CREDITORS AS PARTIES. 


The policy provided that it should be wholly voidif the subject is personal 
property and is incumbered by a chattel mortgage. 


Held, That the provision was not waived by failure of the insurer to inquire 
regarding the interest. The Statute of South Dakota declaring that such 
information need not be disclosed except when inquired after does not 
relate to chattel mortgages. 

An agent authorized to accept applications, receive premiums, fix rates, and 
to issue and renew and countersign policies when signed by the resident 
manager of a foreign company, is a general agent. 

Such agent may employ a solicitor without the knowledge of his principal, 
whose waiver of a provision against incumbrance, when already existing, 
will be binding. 

Where, before suit, the company had been served with notice of levy at the 
suit of judgment creditors for anything it might owe the insured and 
denied any indebtedness, the company cannot insist that such creditors 
were necessary parties to the suit against itself. Harding vs. Norwich 
Union Fire Ins, Soc., 901. 

See Contract 3 ; INCUMBRANCE. 
Vor. XXVI.—67. 


——————— 
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MORTGAGEE, 


1, ACTION By. 
The policy, taken out by the mortgagor, was payable to mortgagee as interest 
might appear. 
Held, That where the mortgage debt exceeded the amount of the policy and 
the value of the property, the mortgagee might sue in his own name alone. 
Lowry et al. vs. Insurance Co. of North America, 618. 


2. Errect or INSURANCE BY—MACHINERY AS FIXTURE. 

Where a mortgagee is authorized under the mortgage to insure in case of 
failure by the mortgagor, and to charge the expense to the latter, such 
insurance by the mortgagee in the name of the mortgagor, with loss pay- 
able to the mortgagee, will be presumed to have been procured in accord- 
ance with the mortgage. The intention of the mortgagee to insure for 
her own benefit will not affect the case, where no notice was given to the 
mortgagor. 


Where the policy included machinery not covered by the mortgage, the mort- 
gagee had no interest in claims arising on account of such machinery. 


Where machinery was put in a mill and a chattel mortgage given therefor, 
and was not so attached as to make the intention appear to be to make it 
a permanent part of the building, it will not be treated as a fixture. 
Washington Nat. Bank, of Seattle, vs. Smith et al., 183. 


3. LimrraTion —PRoors oF Loss, 

Where an insurance policy contains the provision ‘that when a policy is 
issued upon the interest of a mortgagee the assured must first exhaust the 
primary security before he can recover the amount of insurance,” and an- 
other clause, providing ‘no suit or action against thiscompany upon this 
policy shall be sustainable in any court of law or equity unless com- 
menced within six months after the loss or damage shall occur,” such pro- 
visions being inconsistent, the ordinary statute of limitation would be 
applicable to such cases. 

The mortgage clause sued on isan independent contract. The mortgagee was 
not bound to bring suit within six months limited by the conditions of the 
policy, because the provision requiring the primary security to be first 
exhausted is inconsistent with such limitation, and the six-months’ lim- 
itation was not intended to apply. The mortgagee was not bound to 
make proof of loss. The policy imposed that duty upon the owner, and 
the mortgage clause freed the mortgagee from the consequences of the 
owner’s neglect. Dwelling- House Ins, Co. vs. Kansas Loan § Trust Co., 603. 


4, REcovERY By. 

The policy, payable to mortgagee as interest might appear, provided that no 
act of any other person should defeat his rights in ease it was not liable 
to the mortgagor; but that when liable to the mortgagee the company 
might elect to pay the full amount of the mortgage and receive an assign- 
ment of the mortgage in case of a transfer of the property by the mort- 
gagor in violation of the policy. Afterwards the mortgagee took addi- 
tional mortgages on the property from the owner. 

Held, That the mortgagee could only recover the amount of the original 
mortgage, and if demanded must be able tosubrogate the company to the 
original mortgage, and, whereby a release of part of the mortgaged prop- 
erty this was impossible, there could be norecovery. Attleborough Savings 
Bank vs. Security Ins. Co., 620. 


See OrHeER INsurANCE 3; TITLE 3, 4, 10. 
MORTGAGEE CLAUSE. See Proors or Loss 5, 
MOTHER. See INnsurasie INTEREsT 1. 


MURDER, See Accripent 9, 
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MUTUAL COMPANY. 


1. INsuNcTION AGAINST ASSESSMENT BY 


Allegations that plaintiffs are members of a mutual company, holding policies 
specified, and are contributing to its funds, and interested in the funds 
so collected by the society, are sufficient to show that they are members 
entitled to bring action to restrain an unlawful assessment and payment 
of aclaim. It is not necessary to specify all the steps taken to become 
members nor the amount of contributions. 

Such members have a right to enjoin the society from assessing and paying a 
fraudulent claim, where the officers have refused their request to resist 
the payment and insist on recognizing the validity of the claim. Martha 
A, Carmien et al. rs. Jacob B. Cornell et al., 648. 


2. WHEN ILLEGAL—EFFect oN Conrracts—EVIDENCE. 


One who attempted to enter a mutual insurance association which had no 
legal existence at the time his policy was issued, and did so relying on 
mistaken misrepresentations of those who held themselves out as agents 
of the association, is not estopped from denying its corporate existence, 

To make a failure of the court to give a proper instruction available error, 
there must have been a request for it. 

A charge that, ‘‘if the jury believe, from the evidence, that the defendants,” 
etc., ‘‘then the defendants are liable,” ete., is not within the constitu- 
tional inhibition against charging on the facts. 

Parties who hold themselves ont as agents of a mutual insurance association, 
which, in fact, has no legal existence, and enter into a contract of insur- 
ance, signed by themselves as agents, are personally liable for the per- 
formance of the contract, though they acted in good faith, and believed 
that their statements were true. 

A corporation to whom such power has not been given in its charter, either in 
express terms or by necessary implication, cannot organize a subordinate 
corporation. 

In an action on a policy of insurance, purporting to be a contract with an 
association named therein, the by-laws of an organization, to which no 
reference is made in the policy, are not pertinent to the issue. Gary, J., 
dissenting. 

A policy purporting to be issued by an association which had no legal exist- 
ence could not render any of the parties agents of such non-existent 
corporation. 

In an action on a written contract of insurance, evidence of what occurred 
before, at the time, or after, the policy was issued, is inadmissible to vary 
the contract. Lagrone vs. Timmerman et al., 15. 


See BENEVOLENT Society 18. 


MUTUAL LIFE INSURANCE, See Rariroap. 


NEGLIGENCE. 

In CausiInG Fire. 
The fact that the owner of an insured building started a fire for the pur- 
pose of burning rubbish, which escaped, and consumed the building, does 
not constitute a defense to an action to recover the insurance, in the ab- 


sence of any design to burn the building. Des Moines Ice Co. vs. Niagara 
Fire Ins. Co., 378. 


See Premium 3; SALvaGE 2. 
NON-FORFEITURE. See Premium 


NOTICE. See AssEssMENT 1; Contract 2; Lex Loct5; Premium 8; Proors 
oF Loss 2. 


OCCUPATION. See Accipent 12. 
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OTHER INSURANCE. 
1. CoNsENT BY AGENT. 


An insurance company is an artificial creature acting through human agen- 
cies, and that which a general agent does, the company itself may be 
said to have done. Oral assent to additional insurance by a general 
agent is equivalent to written assent. Liverpool § London § Globe Ins. 
Co. vs. Sheffy, 349. 

2. EvipENCE oF ParoL AGREEMENT. 

A provision in a policy of insurance that ‘“ this entire policy unless other- 
wise provided by agreement endorsed hereon, or added hereto, shall be 
void if the insured now has, or shall hereafter make or procure, any other 
contract of insurance, whether valid or not, on property covered in whole 
or in part by this policy,” is valid and enforcible when not waived or 
abrogated in any manner. 


Where there is endorsed on a policy containing such a provision, written 
consent for the procurement of a stated amount of additional insurance, 
the procurement of insurance in excess of the amount authorized will 
void the policy. 

Where such a policy of insurance is endorsed with permission for $32,500 
additional and concurrent insurance, and other insurance to the amount 
of $35,800 is taken out, $16,000 of which was procured after the date of 
the policy in controversy, and all in force at the time of the loss, it is in- 
competent for the purpose of avoiding the forfeiture of the policy to show 
a parol agreement between the agent of the insurance company and the 
insured made prior to the date of the policy that the assured should be 
permitted to carry policies to the amount of $40,000, such evidence being 
solely for the purpose of varying the terms of the written contract, made 
in pursuance of the prior agreement. Commercial Union Assurance Co. vs. 
O. F. and E. R. Norwood, 177. 


3. In CasE oF MortGAGEE—APPORTIONMENT. 


Question presented is whether insurance effected by mortgagee is ‘‘ other in- 
surance” in the sense prohibited by prior policy taken out by owner of 
property. 

Held, That the interest of mortgagee is distinct from that of mortgagor and 
is insurable. 


That where mortgagee, of his own notion, takes out insurance in name of 
mortgagee or owner of property, without authorization of latter, and 
causes the loss, if any, to be made payable to him, mortgagee, it is in 
effect insurance by mortgagee of his interest for his account. 


That such insurance is not “ other insurance,” which vitiates prior policy of 
mortgagor. 

That to constitute ‘other insurance,” avoiding previous policy, the addi- 
tional insurance must be upon the same subject, risk and interest, effected 
by the same insured or for his benefit. or with his knowledge or consent ; 
that neither identity of name nor identity of property is decisive upon the 
question. The interests covered by the policies must also be identical. 


That the rule governing a provision for apportionment of the loss, where 
there is no other insurance, is that such apportionment only takes place 
where the insurance covers the same interest. Clifton Cannon vs. Home 
Ina. Co., 737. 


’ 


4. KNOWLEDGE OF AGENT. 


Where an insurance company issues a policy with knowledge of other insur- 
ance on the same property, it cannot escape liability on the ground that 
no memorandum of the prior insurance was indorsed on the policy. 


A statement by the insured to the agent of the insurer that the former intends 
to procure additional insurance on the property is not notice of the exist- 
ence of such additional insurance when obtained. 

A fire-insurance policy provided that it should be void if other insurance was 
subsequently obtained without the consent of the company. The insured 
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did thereafter procure other insurance on the same property without such 
consent or knowledge of the insurer of its existence. 


Held, That there was a breach of the condition of the first policy, and a 
recovery can not be had thereon. Home Fire Ins. Co. vs. Wood et al., 686. 


5. KNOWLEDGE oF AGENT—CONSENT TO. 


An agent’s daily report, containing among other things, an unfilled blank 
regarding other insurance, is not admissible to confirm his testimony that 
he had no knowledge of other insurance. At best, it was but a memoran- 
dum to refresh his memory. 


Where the agent issued a policy on a personal inspection without a written 
application, an instruction that any misstatement regarding the risk or 
overvaluation by the insured would avoid the policy is error. 

Where knowledge of other insurance by the agent was knowledge by the 
company that it waived written consent required by endorsement, and the 
jury were so instructed, it was error also to instruct that the policy 
provision prevented any waiver by the agent except by written 
endorsement. 

The policy limited its liability to three-fourths of the value, or its pro rata 
share of such three-fourths, and also that the ‘‘ total insurance permitted 
is hereby limited to three-fourths of the cash value of the property herein 
described, and to be concurrent herewith.” 


Held, That this was consent to concurrent insurance up to three-fourths of 
the value. Strauss et al. vs. Phenix Ins. Co., 676. 


6. Wirsovut KNOWLEDGE OF INSURED—ARBITRATION,. 


After the loss the plaintiff sent proofs of loss to another company from which 
he claimed he had received a policy issued without his knowledge or con- 
sent, containing a statement to that effect. 

Held, That the insured could not, after a loss, accept a policy so issued, and 
which he did not intend to accept at the time, and the question of whether 
such policy was other insurance was for the jury. 

Held, That the fact that such other insurance would reduce the actual lia- 
bility of the defendant did not make a dispute as to whether the policy 
was void because of other insurance a disagreement as to the amount of 
loss. Nelson et al. vs. Atlanta Home Ins. Co., 913, 914. 


7. WrirrEN Consent. 

The provision in a policy that written consent for other insurance must be 
obtained is good. Presumption is against waiver by company. Such 
provision is for the benefit of the insurer, to protect the company from the 
hazard of overinsurance, and the law will not presume that the company 
waived a provision intended for its protection. liza M. Sisk vs. Citi- 
zens’ Ins, Co., 369. 


See APPLICATION 1; MortGaGE 1; REForMATION 1. 
PAROL AGREEMENT. See Oruer Insurance 2. 
PARTICULAR AVERAGE. See Co tutston. 


PARTNER. See AGEent 3; Removat 2. 


PARTNERS. 
TRANSFER OF TITLE BETWEEN—INSURABLE INTEREST IN INDIVIDUAL PROPERTY. 


A policy of insurance upon partnership personalty, taken out by the partners 
in their firm name, is not vitiated by a contract between them, made 
while the policy was in force and before any loss was sustained, by which 
one of the partners agreed to sell his interest in the property insured to 
the other, reserving the title to such interest until the purchase money 
should be paid, the loss occurring before payment in full had been made, 
the stipulations in the policy bearing upon the subject being that the 
policy should be void if there be a mortgage, bill of sale, or other lien 
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upon the property insured, or any part of it, either prior or subsequent to 
the issuance of the policy, without the fact being indorsed thereon; or if 
any change takes place in the title or possession of the property, whether 
by sale, transfer, conveyance, legal process, or judicial decree; or if the 
policy, before loss, be assigned without the consent of the company in- 
dorsed thereon; or if the insured is not the sole, absolute, and uncon- 
ditional owner ot the property insured. 

A partnership has no insurable interest in household, ornamental, and 
kitchen furniture of one of the partners and his wife, or in their wearing 
apparel. A policy embracing these articles, as well as property of the 
firm, is void as to the former, though valid as to the latter. Georgia 
Home Ins. Co. vs. Hall et al., 202. 


PAYMENT. See Penatry. 


PENALTY. 
For Non-PAyMENT oF Loss. 
The laws of the state in which an insurance company is chartered apply 
to its contracts made outside the state. 
Rev. St., art. 2953, which provides a penalty for a failure on the part of 
insurance companies to pay a loss within the time specified in a policy, is 


not unconstitutional, as being special legislation. Manhattan Life Ins. 
Co. vs. Fields, 164. 


PERIL OF THE SEAS. See Generar AVERAGE. 
PHYSICIAN. See Apprication 3, 4; BENEVOLENT Society 8, 14; EvipENcE, 4, 6. 
PLEADING. See Arprrration 2, 3; Proors or Loss 10. 
PLEDGE. See Trrze 19. 
POISON. See AccrpEnt 4. 


POLICY. 
1. EvipENcE oF WHEN IT TAKEs EFFEctr. 


Where, by reason of omission or ambiguity in a written policy of insurance, 
the time when such instrument becomes operative is left in doubt, parol 
evidence is admissible for the purpose of supplying such omission. 

The parties to a contract of insurance may stipulate that such contract will 
not become operative as an indemnity until payment in full by the in- 
sured of all charges and assessments required by the constitution, rules, 
and regulations of the insurer. 

Held, From an examination of the evidence, that the receipt of payment by 
the defendant association, subsequent to the injury claimed for, applied 
to future indemnity only, and was not a waiver of payment in full, as 
a condition to the taking etfect of the certificate or policy of insurance. 
Modern Woodman Acc. Ass'n vs, Kline, 724. 


2. Vatw Detivery sy AGENT —EviprNcE— WAIVER OF PREMIUM. 

agent testitied that he had ordered the policy on his own responsibility 
and had simply handed it to the insured, telling him that if he would 
accept it to sign his name to it and send a check for the premiums, other- 
wise to return it. No premium was ever paid and the policy was found 
among the papers of the insured. 

Proof that a wife previously objected to her husband taking a policy on his 
life was not evidence that he did not afterwards accept it. 

Subsequent statements of the agent to other parties that he had insured the 
deceased was admissible to contradict the agent’s evidence that the policy 
was never delivered to the insured as a binding contract. 


Held, That the finding of the policy among the papers of insured was evidence 
for the jury as to a valid delivery. 
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The policy provided that it was issued in consideration of a written applica- 
tion therefor. 

Held, That this provision was waived by its delivery with a provision stamped 
on it that it was based on the application for a previous policy. 

The delivery of a policy on the promise of a future payment of premium is a 
waiver of premium payment in cash in the absence of a provision making 
such payment a condition precedent. Jones vs. New York Life Ins. Co., 

009. 


See AppiicaTion 10. 


PRACTICE. 
MEMORANDA BY JURORS. 


In a suit on a fire-insurance policy to recover the value of a large number of 
insured articles destroyed, the court’ permitted jurors during the trial to 
make memoranda of such articles, and the value placed thereon by the 
evidence. Held, That the court did not abuse its discretion. Omaha Fire 
Ins. Co. vs. Crighton, 791. 


PREMIUM. 


1. Action TO RECOVER Back. 


The policy provided that it should not be in force until payment of premium, 
and that no agent could extend the time of payment. 


Held, That where the agent accepted the insured’s note for the premium, and 
delivered the policy, the policy was in force, and, where an action was 
brought to recover the premium by the insured on the ground of false 
representations, no such recovery could be had without the consent of 
the beneficiary, or the making of the latter a party to the action. Jurgens 
vs. New York Life Ins. Co., 103. 


2. PLacE or PAYMENT. 


Where an insurance company, for a long time, notifies the insured to pay 
the premiums at a certain Texas bank, a clause in the policy requiring 
all premiums to be paid at the company’s office in New York City is waived. 


A tender of a premium to the bank on the day before it fell due prevents a 
forfeiture of the policy, though the bank has made an assignment, and 
its business is being carried on by its assignee, if the company has not 
notified the insured to cease paying to the bank. Manhattan Life Ins. 
Co. vs. Fields, 164. 

3. REcovERY IN CasE or NEGLIGENCE. 

Plaintiff instructed defendant, a correspondent and a holder of an open marine 
policy, to insure $50,000 on cotton in presses against fire, such cotton be- 
ing also insured by plaintiff. Defendant procured policies which had 
clauses exempting the companies issuing them from loss if the property 
was covered by any marine policy. Defendant charged the premiums to 
plaintiff in open account and plaintiff sued to recover. Held, That de- 
fendant in procuring worthless policies was careless and negligent, and 
that he must bear the penalty and pay back the money. London Assur- 
ance Corp. vs. Cowan, 358. 


4. RENEWAL AS WAIVER OF—ACCIDENT. 


Where the company, in the usual course of business, transmitted the renewal 
receipt to the agent and charged him with the premium, and the agent 
delivered the receipt to the insured, this was a waiver of a provision in 
an accident policy that it should not take effect unless the premium was 
paid prior to an accident. Fidelity §- Casualty Co. vs. Willey et al., 897. 


5. RENEWAL Receipt By AGENT AS A WAIVER. 


Where the usual course of dealing between the company and its general agent 
was for the former to charge the latter with renewal receipts forwarded 
for delivery, and this was done in this case, and the renewal was counter- 
signed by the agent and delivered to the policyholder, the insurance will 
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remain in force according to the terms of the receipt, although the pre- 
mium was unpaid through the sudden death of the insured. Willey et al, 
vs. Fidelity § Casualty Co., 713. 


6. Warver By AGENT. 


An express provision in an insurance policy, that the company shall not be 
liable thereon until the premium is actually paid, is waived by the uncon- 
ditional delivery of the policy to the insured under an agreement that a 
credit shall be given for the premium. 


An agent who has power to countersign and deliver policies, and who is 
responsible to the company for collection of all premiums on policies 
issued by him, binds the company by an agreement to give credit on the 
premium for a certain time, though he is expressly authorized to give such 
credit only for a shorter time. 


An insurance company cannot cancel a policy for failure of insured to fulfill 


certain conditions, without giving notice to the insured; and a notice 
sent by mail is ineffectual unless received. 


A tender of the full amount of the premium within the term of the credit 
allowed is a sufticient compliance with the condition of payment to sus- 
tain an action on the policy. 

A provision in the policy that ‘‘the use of general terms, or anything else 
less than a distinct specific agreement, clearly expressed and indorsed on 
this policy, shall not be construed as a waiver” of any condition, did not 
have the effect to render the waiver invalid, as not indorsed on the policy, 
since the agent had ostensible authority to waive the indorsement. 
Farnum et al. vs. Phenix Ins. Co., 478, 474. 


7. Waiver or Non-ForreitureE Act. 

The policy provided that if the premium was not paid when due, it should 
cease except as provided in the Mass. Act of 1861, to which it was subject; 
also that no claim should exist unless notice and proofs of death were 
given within two years. The Mass. Act among other things required 
notice and proofs of death to be submitted within ninety days. 

Held, that the limitation of the Act was waived by the policy, although the 
non-forfeiture provisions of the act in case of non-payment of premium 
remained in full force. Ellis vs. Massachusetls Mut. Life Ins. Co., 97. 


8. WAIVER OF STATUTE AS TO NOTICE. 


Policy provisions do not avoid statutory requirements. A contract made 
within a state is the contract of that state, and notices sent to policy- 
holders under such contracts must comply with the laws of such state. 
Such statutory provisions form a part of the contract of insurance and 
cannot be waived by the parties. A notice not in conformity with the 
statute is insufficient and does not bind the policyholder, who may pay a 
belated premium at any time within the life of the statutory notice. 
Warner vs. National Life Ass’n, of Hartford, 345. 


See Cance..atTion 2; Contract 2; Crepir Insurance 1, 3; Poricy 2; RErNsur- 
ANCE 1; RENEWAL 1. 


PREMIUM NOTE. 
1. Errect or Non-PAYMENT—WAIVER BY AGENT. 

The policy by its terms was suspended in case of nonpayment of note when 
due, but the note could be collected by suit. The insured when threat- 
ened by the agent with suit, claimed that bis understanding was that the 
policy could be dropped. The agent told him he was liable on the note 
and he requested postponement until the next premium came due, saying 
he would then pay ‘if he had it to pay.” The agent agreed to submit 
his request to the company, telling him, however, that he would have to 
carry his own risk. The loss occurred pending the company’s decision. 

Held, That the agreement of the insured to pay was only conditional upon 


his obligation to do so, which he doubted, and the suspension of liability 
on the policy was not waived. 
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Held, That a promise by the agent to suspend suit pending submission to the 
company did not waive suspension of liability on the policy, where suffi- 
cient time had not elapsed before the loss for the company to decide. 
Home Ins. Co. vs. Karn, 545, zg 


2. Recovery Back or—Pouicy Not ConrorM1NnG TO APPLICATION. 


The plaintiff executed a note for the first premium payable to the agent, be- 
lieving it was to the company, and the note was discounted by the agent, 
the agent agreeing that it should be returned if the application was not 
accepted. The policy proved to except death from small-pox and the 
plaintiff refused to accept it. 

Held, That as the exception was not stipulated for, the plaintiff was not bound 
to accept the policy. 

Held, That the agreement to return the note was the agreement of the com- 
pany, which rendered it liable for the amount of the note. Mutual Life 

Ins. Co. vs. Gorman, 1014. 


3. WAIVER By AGENT. 

The policy stipulated that if any note given for the premium was not paid 
when due it should become void and the insured should be liable on the 
note for the time that it had been in force. When a note became due the 
insured requested an extension from the local agent, but added that he 
would pay on notification of its refusal. The agent replied that he had 
no power but would write to the company and inform him of its decision. 
Nothing further was heard and the note remained unpaid. 

Held, That silence on the part of the company was not a waiver of forfeiture 
and did not estop the company to set up such forfeiture. Last Texas Fire 
Ins. Co. vs. Perkey, 53. : 


PREMIUMS. See Construction 2; INnpustriat Poticy; Lex Loctr 5. 


PROOFS OF DEATH. 

1. As EvIDENCE oF AI.COHOLIsM. 

Admission by claimant in the papers presented to the company’s agent that 
the assured died from alcoholism and extreme prostration was held to be 
conclusive against the claim; an express condition of the policy had been 
violated and the company was not liable. Hanna rs. Connecticut Mut. 
Life Ins. Co.; 312. 

2. EvIDENCE OF SUICIDE. 

The proofs of death contained, as required, a copy of the verdict of a coroner's 
jury that the deceased committed suicide, and also to the question in the 
proofs as to cause of death, the answer by the claimant was, ‘‘supposed 
to have suicided with a pistol.” 

Held, That, while this might be assumed to have put the burden of proving 
the contrary on the plaintiff, it was not a conclusive admission as to cause 
of death. 

The insured was found dead in a spring from a pistol bullet behind the ear. 
He had gone to the spring shortly before with the pistol as was his habit 
to shoot squirrels that were digging aud injuring the spring. There was 
evidence of a previous threat of suicide on account of stomach troubles 
and of other causes of worry; there was also evidence of accidental shoot- 
ing from the position of the body. 

Held, That a verdict for the plaintiff on the theory of accidental death will 
not be disturbed. Cochran et al. vs. Mutual Life Ins. Co., 661. 


3. SUFFICIENCY OF. 

In an action on a life-insurance policy, where there is no conflict in the 
evidence as to the death of the insured, it is not error for the court, in 
charging the jury, toassume that the death has been proved. Manhattan 
Life Ins. Co, vs. Fields, 164. 


See EvIDENCE 2. 
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PROOFS OF LOSS. 
1. ADJUSTMENT BY AGENT AS WAIVER OF. 

The policy stipulated that no agent should have power to waive any of its 
provisions. 

Held, That the stipulation applied only to conditions to be performed before 
a loss, not to such as were required for purposes of bringing suit after 
a loss. 

Held, That the adjustment of a loss by an agent authorized to contract, and 
his notification to the insured to do nothing further until he heard from 
the company, was a waiver of a provision that proofs of loss must be 
furnished in thirty days. Snyder vs. Dwelling House Ins. Co., 905, 906. 


2. AnD NoticE—SuFFICIENCY OF. 


Where a policy of insurance simply requires that notice of loss shall be 
viven to the company at a specitied office in writing, and that payment 
shall be made upon receipt of proper proof, and does not specify other- 
wise of what such notice and proof shall consist, if notice of the loss be 
sent in writing to the office specified, and the company makes no objec- 
tion on account of the form of the notice, and makes no demand for other 
or further proof, such notice is a sufficient compliance with the terms of 
the policy. 

This rule held to apply where oral notice was given to the local agent of the 
company, and he, at the request of the insured, communicated the fact of 
the loss, in writing, to the specified office of the company; it being held 
that, without regard to his authority as agent of the company, the facts 
proved constituted him the agent of the insured to give notice of loss. 

A clause in a policy prohibiting agents from waiving any of its terms or 
con‘litions does not prevent the insured from showing that the company, 
through its proper agents, accepted acts of the insured as a sufficient 
compliance with the terms of the policy. Phenix Ins. Co., of Brooklyn, vs. 
Rad Bila Hora C. 8. P. S., 190, 191. 


3. Booxs or AccoUNT—ARBITRATION. 


Where on the trial a party objected to the admission of certain books of account 
on the ground that they were roi, properly authenticated under the stat- 
ute, he eannot be heard to urge on appeal that the statute was inapplicable, 
and that they should have been authenticated according to the common- 
law rule. 

In an action against an insurance company for the value of a stock of mer- 
chandise destroyed by tire, day books. ledgers, and other buoks of account, 
kept in the usual course of business, showing the amount and value of the 
yoods, are competent evidence, when properly verified or authenticated. 

The fact that some entries were made by the bookkeeper from temporary slips 
furnished by salesmen will not affect their character as original entries. 

The fact that books of account contain some errors affects their credibility, 
but, in the absence of evidence that the books were fraudulently falsified, 
will not necessarily render them incompetent. 


In an action to set aside an award, it is competent for one of the arbitrators 
(who refused to join in the award) to testify as to acts of partiality and 
misconduct on part of the other arbitrators. Levine et al. vs. Lancashire 
Ins. Co., 36, 37. 

4, DEFECTIVE. 

Where defects in proofs of loss could not be prevented, they are not a bar to 

recovery. Sun Mutual Ins. Co. vs. Crist, 695. 


5. In Cask or STANDARD MorTGAGEE CLAUSE, 


The so-called ‘‘New York Standard Mortgagee Clause” in a policy of fire- 
insurance, which declares, in substance, that no act or neglect of the 
mortgagor shall defeat the insurance as to the interest of the mortgagee, 
does not dispense with making the proof of loss stipulated for in the 
policy, and within the timestipulated. Ifthe mortgagee would not have 
the right in all cases to furnish the proof, he certainly would have it in a 
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case in which the mortgagor refused; but in every case, unless waived by 
the underwriter, it must be furnished by one or the other. Southern 
Home Building § Loan Ass’n vs. Home Ins, Co., 524. 


6. Loss or Books —SuFFICIENT COMPLIANCE. 


The insured is obligated to show with reasonable exactness the possession of 
the property insured, and the amount of loss; but, when the principal 
books have been burned, evidence of the stock on hand when inventory 
was taken, and of his subsequent purchases and sales, and the average 
profits from auxiliary books, is admissible. 

The policy required a copy of the schedules and descriptions of other policies 
insuring the property. 

Held, That a list of the companies and their policies, giving number, amount, 
date of expiration, and copy of written portion was sufficient compliance. 
Scottish Union § National Ins, Co. vs. Keene, 968. 


7. NEAREST MAGISTRATE. 


There being no law to compel “the nearest magistrate ” to give the certificate 
required by the policy, the provision in regard to it need not be enforced. 
German-American Ins. Co. vs. Norris et al., 384. 


8. OBJECTIONS TO SUFFICIENCY. 

Proofs of loss were sent to the company, minus the certificate of the nearest 
notary public required by the policy and a builder’s estimate also re- 
quired, and the company sent them back as not showing whether the 
conditions of the policy had been violated, and as furnishing no proof as 
to the value of the house except the owner’s statement, and as not com- 
plying with the terms and conditions of the policy. They were returned 
to the company with the certificate, as notary public, of one of the plain- 
tiff’s attorneys, and a request to specify what other defects, if any, there 
were. when the company sent them back as ‘‘ declined and objected to.” 
Held, Not such an irregularity in the proofs as to make them fatally de- 
fective. Thecompany must specify what it wants supplied and not use 
language calculated to mislead and confuse. Held, That the objections 
to the notary as not being the ‘‘ nearest” came too late and should have 
been specified at the time the proofs were returned. The proofs, as made, 
were a sufficient compliance with the policy. Schmurr rs. State Ins. 
Co., 373. 

9. OBJECTIONS TO SUFFICIENCY. 

The insurer should, within a reasonable delay, give notice of the insufficiency 
of proof, so as to afford a chance for correction, and this principle applies 
as well to indemnity insurance companies as any other kind. 


Under a claim for indemnity insurance the indemnitied must, by satisfactory 
evidence, estabiish his loss within the terms of the policy. 

No printed clause in a policy can destroy the effect of the date of the policy 
as written therein. Jmperial Mfg. Co. vs. American Credit Indemnity 
Co., 626. 

10, PLEADING—WAIVER BY ADJUSTER—Books OF ACCOUNT. 


One of numerous conditions in the policy of insurance declared upon being 
that the assured was to furnish the company with proofs of loss, and the 
plaintiff’s petition alleging in general terms that he ‘‘ has complied with 
all the conditions precedent to a recovery, the petition, on being 
amended by setting out that the proofs furnished were not satisfactory, 
and were returned as objectionable and insufficient, that the company’s 
adjuster absolutely refused to pay the loss, saying that it would have to 
be adjusted in the courts, and alleging that this refusal constituted a 
waiver by the company to insist upon or require the plaintiff to furnish 
the preliminary proofs of loss required by the policy, and consequently he 
did not furnish them,” is consistent with itself, and contains no duplicity, 
inasmuch as the amendment qualified and virtually canceled pro tanto 
the general allegation of compliance with all conditions. 

The legal evidence of agency for the company by the person who was 
called and recognized as an adjuster, and who, as such, examined some- 

what into the loss, being wholly uncontradicted and unanswered, was 
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sufficient; and the absolute refusal of that person to pay, at the same 
time referring the assured to the courts for redress, was, prima facie and 
unexplained, a waiver on the part of the company of the preliminary 
proots of loss. And although some illegal evidence was admitted and 
some error committed by the court in charging the jury, both as to 
agency and waiver, the verdict, save as to damages and attorney’s fees, 
was obviously correct, and for this reason no new trial is awarded. 

One of the stipulations in the policy being that the assured should ‘‘ keep 
a set of books showing a complete record of business transacted, includ- 
ing all purchases and sales, both for cash and credit,” it was not indis- 
pensable that the set of books kept should embrace what is usually 
termed a ‘cash book,” or that the books should be kept on any particular 
system or in a manner to render it easy, rather than slow or difficult, to 
ascertain the amount of purchases and sales, and distinguish cash trans- 
actions from those on credit. It was enough that these matters would be 
ascertainable from the books with the assistance of those who kept them 
or who understood the system on which they were kept. But the ob- 
security or complication of the books, and the probability of their not 
being understood by reason of not being kept on some clear and regular 
system, would furnish good cause for unwillingness on the part of the 
company to pay in full when the statement from the books furnished to 
the adjuster appeared to him to show a much less loss than that claimed ; 
and in such case bad faith in refusing to pay the whole should be treated 
as negatived by an offer to pay a sum approximating the whole, but 
falling short thereof about 20 per cent. Lirerpool § London § Globe Ins. 
Co. vs, Ellington, 492, 493. 

11. WAIVER oF. 

Preliminary proof of loss will be treated as waived by an insurance com- 
pany where its conduct was such as to induce delay, or to render the 
production of proof useless or unavailing, or as to induce in the mind of 
the insured a belief that no proofs would be required. 

In this case the insured, immediately after the fire, applied to the local agent 
for blank forms of proof of loss, and was told by the agent that he had 
no blank forms, but would apply at the home office. The insured becom- 
ing restless at the delay in delivering to him the forms of proof, the 
local agent went to the home office and was there told that some one 
would be sent down to see about the matter or settle it, which was com- 
municated to the insured. Held, That the preliminary proof of loss was 
waived by the company. Aenton Ins, Co, rs. Wigginton, 111, 112. 


12, WaAIvER OF, 


Proof of loss may be waived by parol. Where all the invoices called for and 
which could be procured were furnished, there is no reason why other 
methods of proving loss should not be received. Citizens’ Ins. Co. rs. 
Bland, 615. 


13. WaAIvER OF—ARBITRATION—EVIDENCE—FRAUD. 


Plaintiff’s evidence on the trial, and his examination before a notary, taken 
after a loss, pursuant to the terms of the insurance policy, related to the 
same matters, and most of the statements made on the one occasion are 
mere repetitions of those made on the other, but there were several 
material contradictions and discrepancies. Defendant offered in evidence 
the whole written examination, which was very long, and, when the offer 
was refused, proceeded to offer separately each question and answer, 
which was refused. Held no error; it was the duty of counsel to pick 
out and offer only those portions which contradicted in some degree the 
evidence so given on the trial. 

Expert evidence as to whether a certain quantity of goods in a certain room 
could have burned up without destroying the floor, held incompetent. 

A provision in an insurance policy, providing for submitting the amount of 
loss to arbitration, is valid: but held, the insurer waived this provision 
by denying its liability, and telling the insured, in substance, that if he 
got any insurance money he would have to recover it in court. 
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The policy provided that it should be void if the insured misrepresented ma- 
terial facts, or was guilty of fraud. Held, the court properly refused de- 
fendant’s request to charge, in effect, that the slightest possible exaggera- 
tion of the amount or value of the property destroyed, made knowingly 
and willfully in the proofs of loss, avoided the policy. 

The policy provided that it should be void in case of any fraud or false swear- 
ing by the insured touching any matter relating to the insurance, or the 
subject thereof, whether before or after loss. Held, such willful false 
swearing as to a material matter, on such examination of the insured 
after the loss, forfeited the whole sum due, and not merely the amount 
due on the particular item of damage, or for the loss of the particular 
article to which the false statement related. Hamberg rs. St. Paul F. § " 
M. Ins. Co., 782. 

14. Watver or Derects—UsE oF KEROSENE, 

The statute of South Dakota provides that all defects in proofs of loss which if 
the insured might remedy and which the insurer fails to specify to him 
without unnecessary delay, are waived. 

Held, That a delay of eighteen daysafter their receipt and five days after they 
were due when unexplained is a waiver of the defects of proofs of loss. 

The fire resulted from carelessly pouring kerosene oil into a stove to start a 
fire already lighted. The company wrote that under such circumstances, 
if true, the company denied all liability. 

Held, That this was a waiver of further proofs of loss. 

Held. That such careless use of kerosene in a single instance was not a viola- 
tion of a provision voiding the policy ifthe hazard were increased without 
knowledge of the insured. Angier et al. vs. Western Ass’e Co., 795, 796. 


























See Contract 4; Evipence 4; Inventory; MorrGaGere 3; Tite 7, 15. 










RAILROAD. 
Mutuat Lire INsuRANCE BY, CONSTRUED— MEMBERSHIPS —WalVER OF RULES, 
A relief department in the nature of a mutual insurance association was main- 

tained in connection with a railroad company. The members of the relief 

department were employes of the railroad company. By their contract 

of membership they authorized the company to withhold from their 

wages certain sums to provide a fund for the payment of benefits in the 

case of sickness or death of members. The railroad company contracted 

to make up any deficiencies in the fund so provided. It also furnished 

the clerks and other employes for conducting the affairs of the depart- 

ment. The department was under the general management of a superin- 

tendent, and subject to the supervisory control of an advisory committee. 

The by-laws of the department required an employe who desired to be- 

come a member to make application in a prescribed manner, and submit 

himself to a physical examination. His application was then subject to 

the approval of the superintendent. W. was anemploye of the railroad. 

July 21st he expressed to a soliciting agent of the department his desire 

to become a member. The agent gave written notice of W.’s application 

to the superintendent of the department, the paymaster of the road, and 

W.’s superior officer in the employ of the road. This notice specified July 

21st as the day when the application was to take effect. July 22d W. was 

taken sick. No application was made in the form prescribed by the by- 

laws, and no physical examination was had. No demand was made upon 

W. either for such application or for such examination. W.’s name was 

placed upon the roll of members of the department, and from the July 

pay roll there was deducted by the company, for the benefit of the de- 

partment, the assessment due from W. on the basis of membership from ii 

July 21st to September Ist. On August 7th, the officers of the department 

were notitied of W.’s disability. September 19th, the superintendent 

wrote to W.’s superior officer, stating that W. was not a member of the 

department; that his contribution should be refunded by time check, 

and that the notice of disability should be canceled. September 20th, an 
instrument called a ‘‘time check” was tendered to W., and by him re- i" 
fused. A few hours thereafter W. died. Held: 
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That the department, by causing to be deducted from W.’s pay assessments 
on the basis of membership, with knowledge of the fact that no formal 
application had been made, and no examination had, was estopped from 
disputing W.’s membership. 


That the fact that the relief department was a mutual insurance company 
did not relieve it from the operation of the rules of equitable estoppel. 


That all of the transactions being with the knowledge of the superintend- 
ent of the department, there was no question of the authority of subordi- 
nate employes to waive requirements, their acts being in such case the 
acts of the department. 


That the department was not relieved from reliability because of a rule 
which provided that where an employe had made a proper application, 
and passed a physical examination, the department should only be liable 
during adelay in the approval of his application for injuries or death 
caused by accident. The department, under the facts stated, was 
estopped, not only from denying that there had been an application, and 
examination, but from denying that the application had been approved. 


The tender of the time check before W.’s death did not release the depart- 
ment from liability—First, because it was not a legal tender; and, sec- 
ondly, because liabilities had already accrued against the department 
from which it could not discharge itself by refunding the assessment. 


A rule of the department, providing that all questions or controversies 
arising between any parties or persons in connection with the relief de- 
partment or operation thereof, whether as to the construction of language 
or the meaning of regulations or as to any right, decision, or act in con- 
nection therewith, should be submitted to the determination of the super- 
intendent, whose decision should be final, subject, however, to an appeal 
to the advisory committee, did not prevent the maintaining of this action, 
for the reasons: First, that in disclaiming W.’s membership before his 
death the superintendent was not acting judicially after a hearing of a 
controversy upon the subject, but was acting in an administrative 
capacity on behalf of the department alone; and, secondly, that this was 
not a controversy with the department as to transactions between it and 
amember, but was an action by the widow, after W.’s membership had 
ceased, to enforce a liability accruing to her. Association vs. Loomis, 43 
Ill., App. 599, followed. 


No beneficiary having heen designated by W., the rules of the department 
construed, and held to constitute W.’s widow his beneficiary. Burlington 
Voluntary Relief Department of Chi., B. § Q. R. R. Co. vs. White, 224, 225, 


See AccIDENT 11, 13, 


RATE. See Trust. 


REFORMATION. 


1. Mutvan MisTAaKE—REASONABLE CARE—KNOWLEDGE OF AGENT. 


The policy was for $1,000 on building and $1,000 on merchandise. In the ap- 
plication there was written, ‘$12,000 total concurrent insurance permit- 
ted,” when it was really the understanding between the insured and the 
agent that the limitation was to be on the merchandise only. Held, That 
it was a mutual mistake and the policy must be reformed by making it 
read ‘$12,000 total concurrent insurance permitted on the merchandise.” 


The insured did not read the application at the time he signed it, nor his 
policy afterward which contained a copy of the application, and by which 
the mistake might have been discovered, but held it without complaint 
for fourteen months. Held, Not such a want of reasonable care as will 
defeat the right of reformation. 


The knowledge of a soliciting agent who is not empowered to issue policies is 


the knowledge of the company, which must be bound by his mistakes, 
Fitchner et al, vs. Fidelity Mut. Fire Ass’n, 326. 
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2. WHat WILL Justiry. 


To justify the reformation of a written contract for mistake, the mistake 
must be mutual, and be established by clear, convincing, and satisfactory 
evidence. Home Fire Ins. Co. vs. Wood et al., 686. 


See Titte 16. 


REINSURANCE. 


1. Contract CoNSTRUED. 


Under a contract between the National and Home Life Companies the former 
agreed to transfer, or cause to be transferred, its membership to the latter, 
according to the best of its ability, and the latter agreed to reinsure the 
members on execution of ‘‘ satisfactory transfer applications,” on the basis 
of the original applications at the same rates and amounts, payable at the 
same times as the original. The contract was made under a statute 
defining the equal right of all members to be transferred by such a 
contract when approved. 


Held, That the Home Company cannot refuse to reinsure an applicant on the 
ground that his application for transfer is not satisfactory on account of 
age and physical condition. It is bound to insure all the members who 
may so elect. A refusal to accept the premium of such member waives a 
subsequent tender of premium. National Mut. Ins. Co. vs. Home Ben. 
Soc., 917. 

2. LIABILITY OF REINSURER. 


Reinsurance is ordinarily of such portion of the amount the insurer deems 
proper to insure. 


When the original insurer does not insure for the full amount of the risk in 
the event of total loss he pays that part, but when the loss is not total his 
claim on the reinsurer is for all the reinsurance. 


The reinsurer must pay the entire sum reinsured up to the amount of his 
reinsurance, and has no concern with any arrangement between the first 
insurer and his creditors. 


Certificates of reinsurance must stand as expressing the obligations of the 
parties against statements and expressions of agents and other officers of 
the insurance companies. James A. Chalaron vs. Ins. Co. of North 
America, 465. 


REMOVAL. 


1, AUTHORITY OF AGENT. 


The consent of a fire-insurance company, given, whether in writing or in 
parol, by its duly-authorized agent, and acted upon by the insured, that 
the goods insured might be removed into another building without viti- 
ating the policy, is, if sufficiently proved, binding upon the company, 
notwithstanding stipulations in the policy that ‘‘no officer, agent, or 
other representative of this company shall have power to waive any pro- 
vision or condition of this policy, except such as by the terms of this 
policy may be the subject of agreement indorsed hereon or added hereto; 
and, as to such provisions and conditions, no officer, agent, or representa- 
tive shall have such power, or be deemed or held to have waived such 
provisions or conditions, unless such waiver, if any, shall be written upon 
or attached hereto; nor shall any ‘privilege or permission affecting the 
insurance under this policy exist or be claimed by the insured unless so 
written or attached.” The evidence thatthe agent was duly authorized 
would, however, have to be such as to show that he had express authority 
in the given instance to represent the company in giving its consent oth- 
erwise than in the manner provided for in the policy, or that an implied 
authority so to do might rightly be inferred from some previous course 
of dealing in like cases by the agent with the company’s knowledge and 
assent, manifest by ratification or otherwise. /JVestern Assur. Co. rvs. 
Williams, 338. 
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2. In Case or Partners. 

Anticipating a dissolution of partnership, the two members of a firm made a 
division of the insured goods, and one-half was removed to a building 
across the street, the other half which was burned being in the sole cus- 
tody of one of the partners, the partnership not yet having been dis- 


solved. Held, Not essential, neither the rate nor hazard being increased. 
Runkle et al. vs. Hartford Ins, Co., 320, 


3. WAIVER OF ENDORSEMENT BY AGENT. 

The property was removed from the building where it was destroyed, 
The agents were requested to transfer the policy so as to cover in the new 
location. The agents said they were willing to make the transfer of the 
policy, and the assured was told to bring the policy to the office, and they 
would make the indorsement thereon, consenting to the transfer. The 
assured failed to bring the policy; the agents went after it, but assured’s 
agent said he was busy, and asked them to call again. They did so, but 
again failed to obtain the policy and the transfer was not indorsed. 
Held, That where an agent makes an agreement to change the terms and 
conditions of the policy, but only in conformity with its requirements, 
the company could not be bound as by any other waiver of the condition. 
That inasmuch as the agents made no agreement to consent to a transfer 
of the policy, except on performance of the conditions of the policy, to 
wit, by an indorsement thereon, the failure to show such an indorsement 
would bar the plaintiff's recovery because there was no waiver of the 
condition which the policy contained, requiring an indorsement to be 
made, Connecticut Fire Ins Co. vs. Mrs. BE. H. Smith, 929. 


See VaALuE. 


RENEWAL. 
1, WAtvER or PREMIUM By AGENT. 

A policy expired Nov. 1, 1887. The agents wrote plaintiff that it would be 
renewed unless they received notice to the contrary. No notice pro or 
con was received. A new policy was issued and sent to the agents who 
were accustomed to give plaintiff thirty days credit on premiums. In this 
case he was given until Nov. 10th. The property burned Nov. 26th, and 
on the 28th, the agents received plaintiff's check for the amount of pre- 
mium. Held, That the authority of the agents to waive the policy con- 
dition in regard to payment of premium was conceded by the evidence, 
and that the state of the facts constituted an agreement for insurance, 
and the company was liable. Long vs. Nor. Brit. § Mercantile Ins. Co., 356. 


2. Wuart Is Nor. 
It was claimed that the insurance was a renewal of a previous policy under 


an application for two years, for a different amount and period, in another 
company. 


Held, That such claim could not be allowed, nor the application admitted as 
evidence. Sun Mutual Ins. Co. vs. Crist, 695. 


See Broker ; CREDIT INSURANCE 1; Premium 4, 5. 


REPAIRS. See Risk 6. 


REPRESENTATION. 
1, As To Party INsuRED. 

The policy was procured by one T. on personal property belonging to L. The 
agent asked T. whose name to place it in and he replied in the name of L. 
The agent did not know that the name of T. was not L. L. was an infant 
in business and had engaged T. to procure the insurance. The company 
alleged misrepresentation and its rule not to insure infants. 


Held, That the consent of the agent to issue the policy in the name of L. made 
a binding contract for such insurance. 
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Held, That under the statute of Wisconsin, failure to attach a copy of the ap- 
plication or the representations of the insurer to the policy precludes the 
company from setting up such application or representations. 

A policy will not be avoided for the concealment of a material fact in the ab- 
sence of any written application or question calling for the statement of 
such fact, unless such concealment was intentional. 

Held, That instructions to the agent not to insure minors if unknown to the 
applicant would not affect the insurance. Johnson vs. Scottish Union & 
National Ins, Co., 59. 

2. WHEN Not MATERIAL. 

Where it did not appear that any inquiries had heen made regarding stipula- 
tions in fine print on the policy, their violation does not render it void 
unless they are material, where the statute provides that all statements 
shall be regarded as representations, and shall not work a forfeiture if 
false unless material. Sun Mutual Ins. Co. vs. Crist, 695. 


See AppiicaTION 5; FLoop; INcuMBRANCE 1; TITLE 12. 


REPRESENTATIONS. 
1. As TO MEMBERSHIP IN BENEVOLENT SOCIETY—KNOWLEDGE OF AGENT. 


Where one residing in Atlanta, Ga., who was already a member of a bene- 
ficial society, having its headquarters and principal oftice in Baltimore, 
Md., and who was the holder of a certificate of membership which em- 
bodied and embraced a policy of insurance by the society upon his life, 
made at different times two written applications for membership in the 
same society, and in each of them made several material representations, 
among them that he was not a member of that society, and thus obtained 
on each application a separate certificate of membership and policy of in- 
surance upon his life, which declared upon its face that, if the represen- 
tations upon which the certificate was granted were not true, the certifi- 
cate should be void, both these certificates should, after the death of the 
member, be treated as void, and of no effect, unless the company had 
notice at some time before receiving the last dues upon some one of the 
three certificates that the same identical person was a member when he 
applied for and procured one or both of the additional certificates, and 
the cumulative insurance which they provided for. 


Notice to the society’s local agents at Atlanta, who received the applica- 
tions and collected the dues on all three of the certificates of membership, 
but who, so far as appears, had no power to represent the company in 
making contracts or in waiving conditions expressed therein, the applica- 
tions having, separately and at different times, been forwarded to Balti- 
more for acceptance, and the certificates of membership having there, 
separately and at different times, been issued by the society’s general 
officers, would not be notice to the society of the falsehood of the repre- 
sentation as to nonmembership contained in the applications, unless it 
appeared that no such representation was actually made to the agent who 
received and filled out the applications, but that he inserted the false 
statement without authority from the applicant, and without his 
knowledge. 


Where two writings are in evidence, their construction being for the court, 
it is no invasion of the province of the jury for the presiding judge to an- 
nounce that the writings are or are not necessarily inconsistent in sub- 
stance and meaning as toa particular element, such as the representations 
they respectively make touching a person’s age. Home Friendly Society 
va. Berry, 341. 

2. Errect oF FAtsE. 

Misrepresentations as to age, physical condition, or family history, in procuring 
a certificate, void the contract. Whitmore et al. vs. Supreme Lodge 
Knights and Ladies of Honor, 514. 


3. WRITTEN BY AGENT IN APPLICATION, 


The insured was unable to read and write, and the representations made by 
him to obtain the insurance were reduced to writing by the agent of the 
VoL. XXVI.—68. 
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insurance company. Held: (1) Whether the insured made the repre- 
sentations written in the policy was a question of fact for the jury; (2) 
That the insured was not bound by any representation written in the ap- 
plication which he did not make. 

Evidence examined and held to sustain the finding of the jury (1) that the 
insured did not represent that his household goods were, at the date of 
his application for insurance, in the building mentioned in said applica- 
tion; (2) That there was no representation in the written application that 
said goods were at said time in said building. Omaha Fire Ins. Co. vs. 
Crighton, 791. 


RISK. 


1. CLEARED SpAcE CLavusE—KNOWLEDGE OF AGENT—AGREEMENT OF AGENT FOR 
INCREASED RATE. 


The policy of insurance was issued upon lumber, lath and shingles, and con- 
tained a warranty that a clear space of 100 feet should be maintained be- 
tween the property insured and any wood-working or manufacturing 
establishment, and that the space should not be used for the handling or 
piling of lumber for temporary purposes, tramways upon which lumber 
was not piled alone being excepted. 

Held, That such a provision is not one to be construed, and its length and 
breadth determined and measured, and there is no question of hardship 
or of equity involved. It is a naked matter of agreement, and the imma- 
teriality of it, or its importance to the insurer, do not concern the court, 
because the very object of the provision is to avoid any questions be- 
tween the parties, respecting either .its terms or its obligation. If the 
assured has violated it, he may not recover on his contract. 

The policy was issued on June 3d, and the property destroyed on June 5th. 
The local agent, at Denver, reported the issuing of the policy comtem- 
poraneously with the report of the loss, to the general manager, at Chi- 
cago. The same agent represented various other companies, carrying 
insurance upon the same property, but whose policies were written some 
time prior to that of the appellant. On May 11th, the agent was informed 
by the inspector of the other companies of the condition of the property, 
and that the appellee was not observing the clear-space clause. An in- 
terview was on that day had between the agent and the officers of the 
lumber company, in which the lumber company were informed that, 
unless the property was immediately put in condition, the policies would 
be cancelled, or the mill rate of 9 per cent premium would be charged, 
instead of the lumber rate of 24 per cent. The ofticers of the lumber com- 
pany agreed to do whatever was necessary to comply with the terms of 
the insurance contract. When the policy in suit was executed on June 
3d, thereafter, nothing was said about the condition of the property, and 
the warranty referred to was written into the policy. 

Held That the knowledge of the agent, on May 11th, of the existing violation 
of the space clause, would not operate as a presumption of knowledge 
upon his part at the time the policy was issued. That it could not be 
presumed, because of such knowledge, that the agent, when he inserted 
an express condition into the policy, was without the intention to make 
that condition a binding part of the contract. 


Held, further, that an intention to waive a provision of the policy may not be 
presumed from the mere possession of knowledge. There must be some 
evidence in the case tending to show an intention on the part of the 
agent to waive it. 

The local agent of the insurance company was, by virtue of his letter of ap- 
pointment, expressly authorized to write insurance and deliver policies 
in Denver and its immediate vicinity. As such agent, he was entrusted 
with policies already signed by the officers of the company, which he 
filled out, and delivered to parties with whom he did business. He had, 
at times, also issued policies in various other localities within the limits 
of Colorado, distant from Denver, which the company accepted and car- 
ried. He also, on various occasions after fires had occurred, estimated 
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and adjusted losses upon instructions from the general manager of the 
company, at Chicago, without waiting for the intervention of a special 
adjuster; and, in some cases, where small amounts were involved, the 
losses would be settled according to his report and representations. 

Held, That these facts did not constitute an authority to compromise or waive 


a forfeiture caused by a breach of the warranty contained in the clear- 
space clause. 


The local agent, some months after the loss, in connection with the repre- 
sentatives of other companies, assumed to accept on behalf of the appel- 
lant company, an additional premium, equivalent to the mill rate, at 
which rate the insurance would have been written, without the clear- 
space clause, and to agree that the loss would be paid. The insurance 
company repudiated this agreement, and denied the authority of the 
agent to make it, and refused to accept the additional premium which 
the agent had received from the insured. 


Held, That the agent could not bind the company by such an agreement. An 
agreement to waive a forfeiture already incurred, or to waive a breach 
of warranty contained in the contract of insurance. cannot be made by an 
agent after the happening of a loss, unless the agent pro hac vice repre- 
sents the company. 


An instruction that a general agent has authority to waive a forfeiture, and, 
if the jury should find that S. was a general agent, they were at liberty 
to conclude that he had authority to make a settlement and accept the 
additional premium, was clearly erroneous. 


In the absense of evidence in the case to warrant it, it was error to instruct 
the jury that if they believed from the evidence that when the policy 
was issued S. was a general agent, and had actual knowledge of the con- 
dition of the property insured, and knew that the warranty was not ob- 
served, the space clause was waived because of that knowledge. 

In measuring the clear space between the wood-working establishment and 
the lumber, it is proper to measure not merely from the permanent cor- 
ners of the mill. but from the projections, sheds or hoods, attached 
thereto, which really form a part of the structure. 

It is not true, as a general proposition, that in order to insist on the invalidity 
of the policy, an insurance company must offer to-return the premium. 

The use of the words “‘ general agent,” in an instruction to the jury, has a 
tendency to mislead the jury, and cause them naturally to infer that the 
agent has a greater authority than the law would imply. The word 
‘* general” has a very broad significance to the lay mind. 

Whether or not the waiver of a condition of the policy may be evidenced 
other than by indorsement upon the policy, in conformity to a provision 
to that effect, is not decided. Merchants’ Ins. Co. vs. New Mexico Lumber 
Co., 969, 970. 

2. CONTAINED IN. 

The policy on a paster denominated ‘‘ Form for Gin Houses and Contents ” in- 
sured cotton seed, and also cotton ‘‘ in cotton house adjacent to gin,” and 
following this in print after a blank for total loss and value of the things 
insured, were the words ‘‘all while contained in the above-described 
gin-house building.” The gin house building was not insured. 

Held, That the policy when ambiguous must be construed most strongly in 
favor of the insured, and with regard to the nature and uses of the prop- 
erty and the custom of the country. 

Held, That cotton in the gin-house building was covered. Boyd vs. Mississippi 
Home Ins. Co., 532. 


3. INCREASE BY MACHINERY. 


In an action on aninsurance policy, which contains no condition that it shall 
be void if the fire occurred while the machinery was being operated by 
steam, arequested instruction to that effect is properly modified by adding 
that the jury must believe that such condition was agreed to as a part of 
the contract. Lagrone vs. Timmerman et al., 15. 
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4. KEEPING FrREWORKS. 


The insured purchased and stored a lot of fireworks in his house for use on 
the following day, which was the Fourth of July. They took fire and 
caused the damage. The policy provided that it should be void if the 
hazard were incurred with the knowledge of the insured, or if fireworks, 
among other things, were allowed on the premises. 


Held, That the policy was avoided. Heron vs. Phanix Mut. Fire Ins. Co., 590. 


5. KEEPING OF KEROSENE. 

The policy prohibited the keeping of petroleum products more inflammable 
than kerosene, which last could be used for lights only, provided the oil 
be drawn and lamps filled and trimmed only by daylight. 

Held, That this did not prohibit the use of a kerosene oil stove, from which, 
apparently, the fire might have started. Snyder vs. Dwelling-House Ins. 
Co., 905, 906. 

6. KNOWLEDGE or AGENT—REParRs. 

A condition avoiding a policy if the insured fail to notify the insurer of any 
increase in the risk does not apply to increased risks which are at the 
time as well known to the company’s agent, then engaged in adjusting 
another loss, as to the insured. 

In the printed part of a policy insuring chattels belonging to a tenant of 
part of a building was a provision that ‘‘mechanics will be allowed to 
make ordinary alterations and repairs to buildings, not exceeding fifteen 
days, during the term of this insurance.” It appeared that the same form 
of policy was used in insuring realty and personalty. Held, That the 
clause in question did not apply to repairs to the building made by the 
owner. Mechanics’ Ins. Co., of Phila., vs. Hodge, 406. 


See ApsacEntT BuitpinG ; ConstRucTION 3; CrepDIT INSURANCE 2; INCUMBRANCE 8; 
MortGaGE 1; Proors or Loss 14; TrrtE 11; Vacant 1, 2. 


SALVAGE. 
1. EvipENcE or MIsconpwcT. 


The evidence showed that insured refused to make any efforts to save insured 
property, and endeavored to prevent others from making such efforts. 


Held, That the company was not liable for property lost through such mis- 
conduct, but was not released from liability on other property whose loss 
was not due to this cause. 


Held, That the burden of proving such misconduct was on the party alleging it. 
Wolters et al. vs. Western Assurance Co., 877. 
2. NEGLIGENCE, 7 
Failure on the part of insured to use the best endeavor in saving and pro- 
tecting property at and after a fire, where the policy specifically calls for 


such care, leaves the result of such negligence resting upon the claimant. 
Eliza M, Sisk vs. Citizens’ Ins. Co., 369. 


See CoLiision. 
SEAWORTHINESS. Sere LiaBie. 
SECRETARY. Sez Tire 20. 
SEPARABLE CONTRACT. See IncumBrance 6 ; Tire 7. 


SERVICE. 


WHEN Nort On AGENT. 


According to the decision of this court in Insurance Co. vs. Collins (54 Ga., 
376), an insurance company cannot be sued in a county where it had no 
agent or place of business at the time when the action was brought, 
although it may have had an agency in that county at the time the cause 
of action arose, 
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The decision of this court in Merritt vs. Insurance Co. (55 Ga., 103), when con- 
sidered in connection with its actual facts as disclosed by the record on 
file in the clerk’s office of this court, does not conflict with the ruling 
made in the case above stated. All of the facts of the Merritt Case do not 
appear in the official report, but the record itself shows that the person 
served with the process against the insurance company was in fact its 
agent, and acting as such when the suit was begun and the service per- 
fected upon him. 


The court erred in overruling the motion to set aside the judgment, made in 
due time, and based upon the grounds that the defendant company had 
never been lawfully served, and that the court had no jurisdiction to 
render such judgment. Atlanta Home Ins. Co. vs. Tullis, 75. 


See Foreran Company. 
SICKNESS. See BENEVOLENT Socrety 14 ; Construction 3. 
SOLICITOR. See Morreace 3. 
SON. See Insurasie IntTEREsT 1. 


SPECIFIC POLICY. See Contrrsution. 


SPRINKLER. 
WAIVER OF. 


The policy stipulated that a sprinkler ‘‘now in use” should be maintained. 
The company accepted the premiums with knowledge of the fact that 
there was no sprinkler. 


Held, That this was a waiver. Milkman vs. United Mut. Ins. Co., 593. 
STATUTE. See Premium 7, 8; VaLuEep Poticy Law. 
STORM. See Cottiston. 
STRANDING. See Generat AVERAGE. 


SUBROGATION. 


ACTION IN CASE OF. 


An insurance company subrogated to the rights of the assured by paying a 
loss caused by the wrong of a third person cannot maintain an action 
against the latter in its own name. if the loss exceeds the amount of the 
insurance paid, but in such case the action must be brought in the name 
of the insured. Norwich Union Fire Ins. Soc. vs. Standard Oil Co. et al., 128. 


See MortGaGEE 4. 


SUICIDE. 


1. In Case oF Insanity. 
The policy provided that it should be void in case of suicide, sane or insane. 


Held, That the risks assumed in life policies may be limited by agreement of 
the parties, and the stipulation would exclude death by the insured’s 
hand while insane. Tritschler vs. Keystone Mut. Ben. Ass’n, 693. 


2. In Case oF Insanity. 

The policy stipulated that it should be void if within two years the insured 
should die by his own hand, sane or insane. 

Held, That suicide while insane within the period avoided the policy, no mat- 
ter what might be the degree of mental unsoundness. 

The proofs of death, stating the cause to be a pistol shot from his own hand, 
were put in evidence by the company. 

Held, That this shifted the burden of showing death from a cause not ex- 
cepted, to the plaintiff, and when the statement in the proofs was not 
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contradicted, it was not error to direct a verdict for the company. The 
term death by his own hand is the equivalent of suicide. Spruill vs. 
Northwestern Mut. Life Ins. Co., 881. 


See AccIDENT 7 ; BENEVOLENT Society 3; Proors or DeatH 2, 
SUNDAY. See Accrpent 12. 


SURETY. 
1. IN Case or AccIDENT ASSOCIATION. 

An accident association executed a bond to the state with a guaranty com- 
pany as surety, conditioned on the prompt payment of claims within the 
state. The association failing to pay a claim, action was brought against 
the surety by the claimant. 

Held, As between the principal and surety, the method in which the former 
signs is of no consequence if it appears that the intention is to bind itself. 

Held, That the bond was for the benefit of beneficiaries, though made to the 
state, and the former could bring suit for breach of condition. 

Held, That judgment obtained against the association was prima facie evi- 
dence in an action against the surety. 

Held, That the judgment with costs was the measure of damages against the 
surety. 

Held, That proof of the admission of an agent is not evidence of his authority, 


but such proof is harmless when the authority is sufficiently shown 
otherwise. Union Guaranty § Trust Co. vs. Robinson, 582, 583. 


2. Or AGENT oF UNAUTHORIZED COMPANY. 


The company, the defendant below, entered the State of Colorado without 
filing a certificate with the County Recorder or Secretary of State, 
designating its principal place of business and an agent to receive 
service of process, as is required by the statute of all foreign and non- 
resident corporations in general, although it had complied with the laws 
relating particularly to insurance companies, and had procured a certifi- 
cate from the Superintendent of Insurance authorizing it to do business. 

It appointed an agent, who gave a bond, with two sureties, for the honest 
performance of his duties, including the paying over to the company of 
all moneys due, monthly, or as demanded. 


The agent failed to pay over a balance of $927.62, and the bondsmen defended 
on the ground that the company was doing business in the state illegally. 
The district court sustained this defense. 


Held, That, whereas the statute. requiring foreign corporations to file the 
certificate referred to, prescribed a penalty imposing a personal liability 
upon the officers and avents of the defaulting corporation ; and whereas, 
there is no provision in the statute declaring the contracts into which 
such corporations may enter illegal or void, the courts will assume that 
the personal liability is the only penalty imposed by the statute, and that 
the legislature deemed this sufficient to insure an observance of the limi- 
tation on the power to do business. The contract in question, made by the 
company, is accordingly not to be held void. 


Held, Further, that the money collected by the agent belonged to the com- 
pany, and he was bound to pay it over. The bondsmen are obligated for 
the honest performance of the agent’s duties, and cannot set up the 
invalidity of the company’s insurance contracts to escape liability for the 
nonpayment of that which the agent received, and which belonged to 
the company. ‘The agent got the money and was bound to pay it over. 
For the faithful performance of his duty in this regard the sureties bound 
themselves, and they cannot now be heard to defend upon the hypothesis 
that the original contract between the company and the insured was 
invalid, or that the corporation had in any respect failed to comply with 
the statute which attempts to limit the power of foreign corporations to 
do business in this state.’”’ Rockford Ins. Co., A Corporation, ete., Ap- 
pellant, vs. Merrick A. Rogers and Milton J. Stair, Appellees, 81. 


See AGENT 4. 
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SURRENDER. See Assicnment 4. 
TARIFF ASSOCIATION. See Trust. 
TAXATION. See Trust. 

TENANCY IN POSSESSION. See Trrtz Insurance. 
TENANT. See. Trrzz 14, 17; Vacanr 4, 5. 
THREE-FOURTHS’ VALUE. See Oruer Insurance 5. 
TIN SHOP. See Construction 4. 


TITLE. 
1. ASSIGNMENT AND RE-ASSIGNMENT. 


The plaintiff assigned the property and policy to B. with the company’s 
consent. Afterwards B. reassigned to plaintiff without the company’s 
knowledge. Subsequently a loss occurred and, after the proof had been 
submitted but no payment having been made, an agent indorsed on the 
policy that it should cover the property in the first and second stories of 
the building. 


Held, That this was simply an assumption of future liability and did not estop 
the company from claiming release from its prior liability on account of 
the transfer of title. St. Onge vs. Westchester Fire Ins. Co., 1017. 


2. CHANGE By DEATH. 


W. A. T. & Co. consisted of T. and the wife of S., who acted as his wife’s 
agent and worked about the shop. Mrs.S. died and the insurance ran on 
for several months without objection on the part of the company, the 
business continuing the same practically as before and the policy being 
renewed inthe meantime. Held, Not such ‘a change of title, interest or 
ownership as to avoid the policy. Virginia F. § M. Ins. Co. vs. Thomas, 
396, 397. 

3. CHANGE OF, IN CASE OF MORTGAGEE. 

When a loss of insured property occurs according to the terms of the policy, 
anc the insurance policy has attached to it a subrogation contract which 
stipulates that the loss, if any, is payable to a mortgagee, or his assigns, 
as his interest may appear, the owner of the mortgage is the insured, to 
the extent of his interest, and a change of title which increases his in- 
terest in the insured property, even to absolute ownership, will not re- 
lease the insurance company from its liability to pay the loss. 


A change in the title of insured property, which increases the interest of the 
insured from a lien holder to absolute ownership, is not such a change of 
ownership as requires notice to be given to the insurance company, un- 
der the terms of a subrogation contract which stipulates that the mort- 
gagee shall notify the insurance company of any change of ownership. 
Dodge vs. Hamburg-Bremen Fire Ins. Co., 255. 


4. CHANGE OF, IN CASE OF MORTGAGEE. 


Where a policy of fire insurance insuring the mortgagor, loss, if any, pay- 
able to the mortgagee, was issued, and it provided that, if the property is 
sold, or any change takes place in the title, use, or occupation, without 
written permission in the policy, the same shall be void; and also provided 
that, as to the mortgagee, the insurance shall not be invalidated by any 
act or neglect of the mortgagor, nor any change in title or possession, pro- 
vided the mortgagee shall notify the insurer of any change of ownership 
which shall come to the mortgagee’s knowledge, and have permission 
therefor indorsed on the policy ; during the term of the policy, the mort- 
gagee foreclosed the mortgage, and acquired title to the property ; there- 
after, and during such term, a loss occurred,—held, the provisions of the 
policy as to a change of title which should come to the mortgagee’s 
knowledge have reference to a change or transfer of title or possession to 
a third person, not to one from the mortgagor to the mortgagee by a fore- 
closure. Pioneer Savings § Loan Co. vs. St. Paul F. § M. Ins. Co., 826, 827. 
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5, Contract JOINTLY WITH WIFE— WAIVER BY AGENT. 


The insured verbally stated to the agent that he had the property on contract. 
After the loss it was found that the contract ran to himself and wife 
jointly. 

Held, That there was no misrepresentation of interest. 


The standard policy provides that it shall be void if the interest of insured 
be other than unconditional and sole ownership. 


Held, That the mere acceptance of such a policy in ignorance of its provision, 
where the title does not strictly conform to the provision, is not con- 
clusive against the holder. 


Where the agent was too ignorant of the English language to fill ont the blank 
regarding title in his report to the company, defect of title was waived. 
Held, That the insured was entitled to recover for the whole loss, although 
his wife had an equal interest. Motkevs. Milwaukee Mechanics’ Ins. Co.,910. 


6. Errect oF DivipEp. 


The agent, knowing that the goods insured belonged to two parties, while the 
remaining property belonged to only one of them, insured the whole in a 
policy to the latter to avoid trouble. 


Held, That the company was estopped from setting up the defect of title. 
Phenix Ins. Co. vs. Angel et al., 722. 


7. Entire Contract—WaAtver oF Proors or Loss By ADJUSTER. 


The policy was on furniture, beds, linen, wearing apparel, sewing machines, 
and other enumerated classes of articles, and provided that the entire 
policy should be void if the interest was other than unconditional 
ownership. 


Held, That a sewing machine, held by insured under a contract of purchase, 
was not covered by the policy, and did not affect it as to the rest. 

Unequivocal notification by the adjuster that, under no circumstances, would 
the company pay, because the policy had never been in force, was a 
waiver of imperfect proofs of loss, notwithstanding an agreement be- 
tween the plaintiff and adjuster that nothing said by the latter should 
waive the company’s rights. Cooper vs. Insurance Co. of State of Pennsyl- 
rania, 985. 

8. EvIDENCE 0F—KNOWLEDGE OF AGENT—RIGHT OF PURCHASE. 

The policy insured G., payable to T. as interest might appear. The property 
was owned by T., but in possession of G. as superintendent, under a con- 
tract which included its insurance. The policy provided that it should 
be void if the insured was not the sole owner. 

Held, That the contract was admissible to show the relations of G. and T. 

Held, That evidence that insurer directed proofs to be made from the books 
of T. on learning the facts is admissible as evidence of a waiver of the 
provision regarding ownership. 

Held, That instructions by G. to the party procuring the insurance for him, 
regarding the title, which were communicated to the agent of the com- 
pany, are admissible. 

Held, That representations regarding the title made to a clerk of the same 
agent, regarding a former policy in another company similar to this 
policy, and which was cancelled and replaced by this, are admissible. 

Held, That admissions by the agent after the loss that he had knowledge of 
the title are admissible as showing waiver. 

Held, That knowledge of the facts at the time of issuing the policy was a 
waiver of the provision regarding ownership. 

Held, That G. as superintendent in charge of a factory, under a twenty-year 
contract including certain privileges as a purchaser, in case of discontin- 
uance by T., had an insurable interest. 

Held, That T. was entitled to recover the full value as owner, although he 


had replaced the property, and G. suffered no loss. Graham vs. American 
Fire Ins. Co., 744. 


en 
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9. Goops on CoMMISSION. 


Merchandise was insured by claimants in their own name which did not 
belong to them but to persons resident elsewhere. Claimants held them 
on consignment only and sold them fora commission. Held, That a clause 
in the policy requiring a true statement of ownership works a forfeiture 
if such true statement be not made. 


Held, That an ordinary insurance agent has no power to waive the above- 
named provision of the policy. Westchester Fire Ins. Co. vs. Wagner et 
al., 261. 


10. INDIvipvuALs INsURED AS CORPORATION—R1GHTS OF MORTGAGEE. 


A representation by two individuals that they were owners of the property 
sought to be insured, when in fact it was owned by a corporation of the 
capital stock of which they were the sole proprietors, held not such a 
misrepresentation as avoided the right of a mortgagee to assert its right 
under a “‘union-mortgage ” clause attached by the insurer to the policy ; 
the mortgagee having no knowledge of, or participation in, the said 
misrepresentation. 


Under the circumstances above stated it was not prejudicial error to refuse 
to permit the plaintiff in error to show the insolvency of the corporation 
grantee, at the time either of the insurance effected or of the loss suffered. 
North British § Mercantile Ins. Co. vs. Bohn et al., 106. 


11. Mecuantcs’ Lrens—INcrREASE oF RISK. 


Mechanics’ liens, filed before the policy was issued, were afterwards reduced 
to judgment and the property sold, but the redemption period had not 
expired at the time of fire. 


Held, That they still remained mere liens, and there was no change of interest 
within the policy, nor is such sale an increase of hazard. Greenlee et al. 
vs. North British § Mercantile Ins. Co., 801. 


12. MISREPRESENTATIONS AS TO. 


While the general doctrine that if one may sustain loss he has an insurable 
interest ; and while it is admitted that knowledge of title by agent is a 
waiver of the question of title by company; and while a policy is not in- 
validated by a partial title when inquiry has not been pressed by the 
company ; yet it is different when more exact information with regard to 
the title is required, as when the true title is called for or where it is pro- 
vided that if the interest of the insured be any other than the entire, un- 
conditional, and sole ownership of the property it must be so represented 
to the company and so expressed in the policy, otherwise the policy is void. 
Eliza M. Sisk vs. Citizens’ Ins. Co., 369. 


13. Or Herrs To INSURANCE MONEY. 


A certificate held by an unmarried man who died intestate provided that the 
benefit money should be paid ‘‘to his devisees as provided in last will 
and testament, or, in the event of their prior death, to the legal heir or 
devisees of the certificate holder.” There was no will and no devisees. 


Held, 'That the money should go to the heirs; the father, mother, and sisters. 
Covenant Mut. Ben. Ass’n vs. Sears et al., 108. 


14. Or Part OwNER—IMPROVEMENTS— LITIGATION. 


Misrepresentations by the assured, unless material to the risk or fraud- 
ulent, will not aftect the right of recovery upon a policy of insurance. 


The insured in this case stated, in good faith, that he was the owner in fee of 
the insured property. He was in fact the owner in fee of only one-fourth 
of the tract of land upon which the house was situated, and owned a life 
estate in the remainder. The house was erected by him as a residence 
for himself and family. Held, That although there has beeu no partition, 
the insured was entitled, as against his co-tenants, to that part of the 

land upon which the house was situated, and, therefore, his statement 

that he owned the property in fee does not make the policy void. 
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One of several tenants in common has the right to erect such buildings on 
the land as will enable him to live on it; and the improvements in such 
a case will be assigned in the partition to the tenant making them. 

The fact that the insured was claiming to be the owner in fee of the entire 
tract of land, and that that question was in litigation, did not avoid the 
policy under a clause providing that if the title was in litigation the 
policy should be void, there being no question as to the title of the in- 


sured to one-fourth of the property. Kenton Ins. Co. vs. Wigginton, 
111, 112. 


15. Paro. Girr—KNowLEDGE oF AGENT—PROOFs oF Loss. 


Where the property was bought and placed in possession of the insured by his 
father, with the understanding that he was to have the property, and it 
was so stated in his will. 

Held, That there was sufficient insurable interest to sustain the policy. Such 
interest is sufficient if it appears that the holder will suffer loss by its 
destruction, 

Held, That where the agent was informed of the facts regarding the title, a 
statement in the policy that it was in fee will not work a forfeiture, 


although the policy provided that it should be void if the title was not 
truly stated. 


Where the insured swore in the proofs of loss that he held such title, the ques- 
tion whether there was a fraudulent intent was one of fact, where it ap- 
peared that the proofs were prepared by the adjuster and might have 
been negligently signed without reading by the insured. Home Ins. Co. 
vs. Mendenhall, 768, 769. 


16, REFORMATION IN CASE OF MISTAKE. 


The property which was destroyed was owned by the plaintiff. The policy 
was issued to her husband. The plaintiff claimed the policy was so issued 
by a mistake, for which the agents were responsible. She also claimed 
that the agents afterwards agreed to correct the mistake, and make the 
policy run in her name. Held, That a policy will not be reformed on the 
ground of a mistake of fact, unless the proof is clear, convincing, and sat- 
isfactory. And it must be free from any reasonable controversy. The 
burden of establishing the facts respecting it are upon the plaintiff, and 
if the plaintiff fails at all in any of these particulars, he does not become 
entitled to have the policy reformed as thus altered. 

Further held, That, although from a conversation between the assured and the 
agent, about other features of the contract and risk, an inference might 
have been drawn that the policy was to be changed so as to run to the 
plaintiff, such evidence is too remote to support a judgment in favor of 
the plaintiff, when it is testified that nothing was said about ownership 
at the time. Connecticut Fire Ins. Co. vs. Mrs. E. H. Smith, 929. 


17. TENANT In DruG Store, 


It is not a violation of the Iowa law for one to own a drug store, even though 
he himself be not a registered pharmacist. 


An order for a month’s rent given to a party to whom plaintiff had traded the 
property does not show that the occupant was not the tenant of plaintiff, 
at least as to the insured furniture and fixtures. 


Neither of the above pleas by the insurance company are good. The policy 
must be paid. Erb vs. German Ins. Co., 576. 


18. To BurLprnG 1n Course oF CONSTRUCTION. 


The owner of the land on which is a building in course of construction by a 
contractor, who is to furnish work and materials and is to be paid only 
when the work is completed, is also the owner of the building, and has an 
insurable interest to the full value of the building. Foley et al. vs. Manu- 
facturers § Builders’ Fire Ins. Co., 598. 


19. To PLEepGED Potticy. 


Where policies have been pledged as collaterals for a loan, a tender by plain- 
tiffs of the amount due extinguishes the title of the lender, and vests the 
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same in plaintiffs; and if the company issuing the policy obtains it from 
such lender, with knowledge of the facts, it acquires no better rights than 
the lender had, and is still liable in an action for conversion. Hicks et al. 
vs. National Life Ins.Co., 134. 


20. WAIVER OF. 

A letter written by the secretary of an insurance company, in ignorance of 
the true state of the plaintifft’s title, cannot operate as a waiver of the 
right of the company to insist on breach of policy condition as a defense. 
Cornell vs. Tiverton §& L. C. Mut. Fire Ins. Co., 520. 


21. WHEN WIFE Doss not JOIN. 


The insured represented in the application that he was absolute owner of the 
real estate, and the policy provided that if he was not the sole owner in 
fee simple it should be void. The insured held under a conveyance in 
which the wife of the grantor did not join. 

Held, That the wife had no present interest, her interest must be after ac- 
quired and was dependent on her survival. 

Held, That the policy was not avoided by the statement as to ownership. 
Ohio Farmers’ Ins. Co. vs. Wilson H. Bevis, 623. 


22. WiLL ConsTRUED. 
The title was by will, devising the property forever, subject to a restriction 
against alienation for thirteen years, and ownership is unconditional and 
sole. 


The will also divided other property among the heirs including insured, and 
then provided that all property and bank stock should be sold and divided, 
and in case of death of insured before reaching thirty, his estate was to 
be divided among the other heirs. 

Held, That the homestead insured already given in fee was not included in 
the property to be divided. Yost vs. McKee et al., 716. 


See AssIGNMENT 1, 2; BENEVOLENT Society; ConTract 3; Hem; Heirs: Incum- 
BRANCE 1; PARTNERS. 


TITLE INSURANCE. 
TENANCY IN POSSESSION. 

Held, That the phrase, ‘Tenancy of the present occupants,” stated in a tit le 
insurance policy as a defect in or objection to the title against which the 
insurer does not insure, must be construed as meaning the tenancy which 
arises through the occupation or temporary possession of the premises by 
those who are tenants in the popular sense in which the word ‘ tenant” 
is used. The phrase does not include the claim of a person who, assert- 
ing ownership in fee as against the title insured, is in actual adverse 
possession at the time the policy is issued. 


Held, Further, that a condition precedent to a right of action upon the policy, 
which prohibited a recovery unless the insured had contracted to sell the 
estate or interest covered by the policy, and the title has been declared, 
by a court of last resort of competent jurisdiction, defective or incum- 
bered by reason of a defect or incumbrance for which the company would 
be liable under the policy, has no application to a case where the land is 
held by another party in actual adverse possession, and the insured has 
lost it absolutely by reason of a defect in the insured title. Place et al. 
vs. St. Paul Title Ins. § Trust Co., 809. 


TOTAL DISABILITY. See Accrpent 14. 
TOTAL LOSS. 


UnpbER VALUED-Poticy LAaw—ARBITRATION. 


A loss is total within the meaning of a valued-policy law if the only portion 
of the building which could be repaired and utilized was the foundation, 
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and a portion of the second-story walls, whose repair would cost more 
than to build anew. ? 


In case of such total loss a stipulation as to arbitration becomes void. There 
is nothing to arbitrate. O’ Keefe vs. Liverpool § London § Globe Ins. Co., 
SRB. 


TRUST. 
ConsTRUED—RatTEs By TARIFF ASSOCIATION —TAXATION. 

Where the Code made a trust and combine a felony punishable with $1,000 
fine if its effect is to injure any person or corporation, and an indictment 
was tried on the theory that it was a misdemeanor, and a fine of $500 
imposed, a new trial will be granted. 

It is sufficient to allege public injury without alleging injury to any specific 
person or corporation. 

It is not sufficient to allege a deprivation of the public from the benefit of com- 
petition without alleging injury. 

It is no answer that the combine was formed prior to the Code. Every act 
subsequent to the passage of the Code is a renewal of the combine. 

An agreement among fire-insurance companies to delegate the power to pre- 
scribe rates to a tariff association is a violation of the Code, which defines 
such combine as an agreement to place the control of business in the 
hands of trustees by whatever name called. 

A law provided that companies, among other things, not influenced directly or 
indirectly by a tariff association, should pay a lower tax, but others 
should pay a specified tax. 

Held, That this did not authorize companies to act in a combine through such 
tariff association by paying the specified tax. American Fire Ins. Co., et 
el. vs, State, 860, 

TRUSTEES. 
RiGHT TO CoMMIssions AS AGENTS. 

The trustees of an insurance company were its agents to receive applications, 
fix rates, and issue policies which provided for cancellation and return of 
unearned premiums. It was sometimes necessary for the trustees to 
guaranty the solvency of the company and the return of unearned premi- 
ums, and in view of this the company agreed to allow a commission of 20 
instead of 15 per cent on premiums received, The trustees sought to re- 
tain, from moneys in their hands, money which they had actually paid to 
parties as return premiums on their oral guaranty. 

Held, That such oral contracts under the statute of fraud were not enforcible, 
and, if voluntarily fulfilled, the trustees could not claim reimbursement 
from their creditor, the company, unless the latter has placed funds for 
the purpose in their hands. 

Held, That the extra commission allowed was not of the nature of such funds. 

Held, That the commission allowed on premiums actually received was on 
gross premiums and was not subject to deduction for subsequent 
cancellations. Garfield et al. vs. Rutland Ins, Co, et al., 1019. 


UNAUTHORIZED COMPANY. See Surety 2. 


USE. See Construction 4; Proors or Loss 14. 


VACANT. 
1. EvIpDENCE oF INCREASE OF RISK. 

The decision in the case of White vs. Insurance Co. (83 Me., 279, again re- 
ported in 85 Me., 97) does not deny that the general burden of proof lies 
on an insurance company to prove that an insurance risk is increased by 
the vacancy or nonoccupancy of dwelling houses, but only that such bur- 
den may be aided by the common and natural presumption to that effect; 
and that, in a case utterly devoid of any evidence as to the situation or 
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circumstances, such presumption would be sufficient to sustain the burden 
which the statutory provision casts upon the company. 


The presumption belongs to the class of mixed presumptions of law and fact, 
or of presumptions of fact which are sanctioned by the law, because they 
are in consonance with reason and experience, and because from their im- 
portance and frequency of occurrence they have attracted the attention of 
the law and received its commendation; in principle, like the presumption 
that all bills and notes are given or indorsed for value, or the presumption 
which prevails in favor of innocence, or sanity, or against fraud, and other 
presumptions that might be enumerated. 


While this presumption has the effect of prima facie proof—until counter- 
acted by evidence— when any evidence is adduced on either or both sides, 
then the burden of proof is upon the insurance company, aided as it may 
or may not be by the presumption, to make out the proposition it under- 
takes to maintain; and if the proofs stand in equilibrio on the proposi- 
tion, then the company fails. 


In this case the house destroyed by fire had been both vacant and unoccupied 
for more than a year; was situated in the outskirts of Ellsworth, in a se- 
cluded and isolated location back from the road, without any near neigh- 
bors, at a distance so great from the centre of the city as not likely to 
receive any protection from its fire department; and there was quite a 
tempting opportunity for evil-minded persons to visit the premises with- 
out being seen either coming or going. The fire broke out at midnight in 

; the ell where laborers had been working during the day. Had the house 
been occupied at the time the fire might not have-occurred, or might 
have in its early inception been prevented. 


Held, That on these facts, and such others as the evidence discloses, an action 
against the insurance company cannot be maintained. Jones vs. Granite 
State Fire Ins. Co., 611, 612. 


2. In Case or ELEVATOR. 
The insurance was on an elevator, which was used as a temporary storehouse 


for the tools and machinery, also covered. The company was informed 
that it would not be used again as an elevator. 


Held, That the elevator was not vacant and unoccupied. 


The removal of the engine was not an increase of risk. Clifton Coal Co. vs. 
Scottish Union § National Ins. Co., 1007. 


3. In Cass or IcE House. 


In an action to recover on a policy of insurance on an ice house, containing 
a condition that it should be void in case the building, ‘‘ whether intended 
for occupancy by owner or tenant,” should beconie vacant and remain un- 
occupied for ten days, the question of occupancy (if the condition was 
applicable to such building) was properly submitted to the jury. Des 
Moines Ice Co. vs. Niagara Fire Ins. Co., 378. 


4. In Cask or TENANT. 

Where the tenant had left the premises without notice, and a new one was 
waiting to occupy it and had begun to move in, it was a question of fact 
whether the premises were vacant and unoccupied. Home Ins. Co. vs. 
Mendenhall, 768, 769. 

5. In Case or TENANT. 

The policy stipulated that it should become void in case the house remained 
vacant and unoccupied for more than ten days prior to the fire. The 
house, with the knowledge of the owner, had been vacated by the tenant, 

& only a few trifling articles remaining, and was fired more than ten days 

thereafter by an incendiary. 


Held, That the policy was void. Robinson et al. vs. Etna Ins. Co., 823. 
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VALUATION. 
WHEN Nor FRAvuDULENT. 


Over-valuation by the assured will not avoid a policy of fire insurance unless 
made in bad faith. Kenton Ins. Co. vs. Wigginston, 111, 112. 


See ARBITRATION 7. 


VALUE. 
EVIDENCE OF, 


Under the provisions of McClain’s Code, § 1734, making the amount stated 
in an insurance policy prima facie evidence of the insurable value of the 
property insured, it is not necessary for the insured, in an action to re- 
cover for a loss, to introduce evidence of value beyond the policy itself; 
and, if the actual value at the time of loss is less than the amount named 
in the policy, though caused by the removal of a part of the building by 
the plaintiff, the burden of proving such fact restson the defendant. Des 
Moines Ice Co. vs. Niagara Fire Ins. Co., 378. 


See Burtpinc; Evipence 5; MortaaGe 1; Practice. 
VALUED POLICY. See Lex Loctr 1, 2. 


VALUED POLICY LAW. 
CONSTITUTIONALITY OF. 

The policy was issued upon a building for $800. The defendant pleaded that 
the building was worth not to exceed $100 and the usual provision of the 
insurance contract that the plaintiff could only recover to the extent of 
his loss or damage, and that the defendant was willing to pay the amount 
of the actual damage sustained. The defendant also pleaded that the 
valued-policy law of Missouri was unconstitutional, in contravention of 
the constitution of the state of Missouri and of the United States, in that 
the right of contract isa constitutional right. 

Held, That the valued-policy law of Missouri is constitutional and that the 
state has the right to impose any terms whatever upon a foreign insurance 
company as a condition of its doing business in the state, and that the 
terms which a state may impose may be either reasonable or unreasonable, 
and the only remedy which a foreign insurance company has is to keep 
out of the state, or submit to any conditions which may be imposed upon 
it by the legislature of such state. Robert EL. Daggs, Respondent, vs. Orient 
Ins. Co., of Hartford, Conn., Appellant, 67. 


See Tora Loss, 
WAGER POLICY. See Insurasre Interest 2, 3. 


WAIVER. See Accrpent 14; ApsacentT Buitpinc; ArprrraTion 8,9; ARSON; 
AssESSMENT 2; BENEVOLENT Socrety 13, 18; Conrract 4: EvipENcE 6; Lex 
Loct 4; Limitation; Pouticy 2; Premium 4, 5, 6, 7, 8; Premium Norte 1, : 
Proors oF Loss 1, 10, 11, 12, 18, 14; RemovaL2; Renewau 1; Risk 1: 
SPRINKLER; TITLE 5, 7, 9, 20. 


WAREHOUSEMAN. 


MEASURE OF RECOVERY. 


A party having the custody, care or possession of property, as bailee, consignee, 
carrier, factor or warehouseman, may insure for the benefit of the owner, 
though having no pecuniary interest and not obligated so to do, and may 
recover for the benefit of the owner upon the subsequent adoption of the 
insurance by the latter. 


The policy insured a compress company against loss on cotton in bales held 
for compression or compressed, but not loaded on cars, and for which a 
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compress shippers’ receipt had been issued for certain railroads while con- 
tained on open platforms or in sheds of insured, loss payable to the rail- 
roads as interest might appear. 

Held, That it was not intended to limit the insurance to cotton for which the 
railroads might be liable, or in which they had an interest. The policy 
covered all cotton so described, and recovery could be had for the charges 
of bailee and the interest of the owners, the amount when received to be 
held in trust for the latter. Hope Oil Mill Compress § Manufacturing Co. 
vs. Phoenix Ass’e Co., 995, 996. 


WARRANTY. See Apptication 3, 4. 
WIDOW. See Herr. 
WIFE. See AssigNMENT 2; BENEVOLENT Society 8; TiTte 5, 21. 


WILL. See Tirte 22. 
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